
IN THE UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF ILLINOIS

PEORIA DIVISION

DEBRA K. KEACH andPATRICIA A. )
SAGE, ) CaseNo. 01-1168

)
Plaintiffs, )

) JudgeMichaelM. Mihm
V. )

U.S.TRUSTCOMPANY, NA., F/K/A U.S.~
TRUSTCOMPANY OF CALIFORNIA, )
N.A., eta!.,

Defendants. )
)

DEFENDANT HOULIHAN, LOKEY, HOWARD & ZUKIN, INC.’S
MOTION FOR SUMMARY JUDGMENT

Defendant,Houlihan,Lokey,Howard& Zukin, Inc. (“Houlihan”), by its attorneys

andpursuantto Fed.R. Civ. P. 56 andGen.& Civ. LR 7.1(D), respectfullysubmitsits

motion for summaryjudgment.1

INTRODUCTION

In December1995.theFoster& GallagherInc. (“F&G”) EmployeeStock

OwnershipPlan(“ESOP”) paid$70million to purchasesharesofF&G stockfrom

Houlihanhasmovedfor summaryjudgmentbecauseit is not a fiduciaryunderthe

EmployeeRetirementIncomeAct of 1974(“ERISA”), in accordancewith theCourt’s
requestattheNovember8, 2001 hearingto narrowthelitigation by resolvingpreliminary
issuesat theearliestpossibletime. (Doc. No. 157, 11/13/01Tr. ofProceedingsat pp.
114-15). If thismotionis granted,Houlihanwouldbedismissedfrom thecasewithout
theneedto addressotherissuesraisedby its answerto theFAC. In theeventthatthe
motionis denied,Houlihanreservestheright to file or join in motionsfor summary
judgmenton othergrounds.



certainF&G shareholders.Plaintiffs areparticipantsin theESOP. In their first amended

complaint (“FAC”), plaintiffs allegethat the 1995 transaction(andasubsequentstock

saleto theESOPin 1997)violatedERISA. Plaintiffs seekto hold 31 defendantsliable

for breachingtheirallegeddutiesunderERISA.2

Houlihanis avaluationfirm andwasretainedby defendantU.S.Trust Company,

N.A. (“U.S. Trust”), thetrusteeandfiduciaryoftheESOP,to rendera fairnessopinionin

connectionwith the 1995 transaction.Plaintiffs claimthat,in additionto U.S. Trust,

Houlihanwasa fiduciary oftheESOPwithin themeaningof Section3(21)(A) ofERISA,

29 U.S.C. § 1002(21)(A),andbreachedits dutiesunderERISA. (FAC ¶~J20, 267). This

claimhasno basisin law or fact.

It is undisputedthatHoulihanwasmerelyoneofseveralserviceprovidersto U.S.

Trustin connectionwith the 1995transaction,andperformedthetraditional functionsof

avaluationfirm in advisingU.S. Truston the fairnessoftheproposedtransactionfrom a

financialpointofview. It is undisputedthatHoulihanwasnotappointedasan

investmentmanageror namedasa fiduciarypursuantto theESOPplandocuments.It is

undisputedthat Houlihanhadno discretionaryauthorityor control overtheESOPassets

or administration.It is undisputedthatU.S. Trust,not Houlihan,madethedecisionto

enterinto the 1995 transaction.Theundisputedfactsconclusivelyestablishthat

2 Thecomplaintwasfiled on April 6, 2001 andnamed32 defendants.Houlihanwas

apparentlyanafterthoughtto theplaintiffs, andwasnamedonly in theFAC, whichwas
filed on September13, 2001. Sincethatdate,plaintiffs havedismissedDaleFujimoto
andW. ThomasStumbfrom theranksofdefendants.
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Houlihandid notpossessany(let alonetherequisite)discretionor control overthe

ESOP’sassets.

It also is undisputedthatU.S. Trustdidnot delegateits decision-makingauthority

to Houlihan. To the contrary,it is undisputedthat,beforedecidingto enterinto the

transaction,U.S. Trust independentlyreviewedfinancial informationprovidedby F&G,

directedHoulihan to performadditionalanalysisandrelied on theadviceprovidedby

Houlihan,andtheadviceoftaxandlegalprofessionals.Giventheseundisputedfacts,as

amatterof law, Houlihan isnot a fiduciaryunderERISA. Houlihan thereforecouldnot

havebreachedanyERISA fiduciarydutiesallegedlyowedto theESOP. TheCourt

shouldgrantHoulihan’smotionfor summaryjudgmentanddismissplaintiffs’ claims

againstit in theirentirety.

UNDISPUTED MATERIAL FACTS

I. PERTINENT ENTITIES/PARTIES

A. Foster & Gallagher, Inc.

1. At all relevanttimes,F&G wasa marketerofhorticulturalproducts,

magazinesubscriptions,toysandspecialtyfoodsby directmail. (FAC ¶ 52).~

~Mostofthematerialscitedherein,excludingtranscriptsofproceedingsbeforetheCourt
andpleadingsfiled with theCourt,arecontainedin Volumes1-5 ofDefendants’Joint
Exhibits,filed contemporaneouslywith defendantLyle Dickes’ motionfor summary
judgment,datedJuly 31, 2002 (Doc. Nos. 319-323). Citationsto thosematerialswill
identify thedocketnumberofthepleadingin which theyarelocated. Theremaining
materialsaresubmittedherewithasVolume6 ofDefendants’JointExhibits. Citationsto
thosematerialswill appearas“(Vol. 6, [Nameof deponentor Ex.J J.”.
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B. The Foster & Gallagher, Inc. EmployeeStockOwnership Plan

2. TheESOPwasestablishedon or aboutJanuary1, 1988. (FAC ¶ 6). At all

relevanttimes,theESOPwas a taxqualifieddefinedcontributionplandesignedto invest

primarily in employersecurities. (Doe.No. 319,Ex. 63 at 00863).

C. Debra K. Keach and PatriciaA. Sage

3. Plaintiffs areparticipantsin the ESOP. (FAC ¶ 9).

D. Houlihan, Lokey, Howard & Zukin, Inc.

4. DefendantHoulihanis anationallyknownvaluationfirm thatenjoysa very

goodreputationacrossthecountry. (Doc. No. 323, GoldbergDep.236). Houlihanis one

ofthepremiervaluationfirms with regardto ESOPtransactions.(Id.; Doc.No. 323,

SheaDep.111).

5. At all relevanttimes,Martin Sarafawas aseniorvice-presidentin

Houlihan’sLos Angeles,Californiaoffice. (Doc. No. 320,Ex. 79 at 001102).

6. At all relevanttimes,ToddStrassmanwas aseniorassociatein Houlihan’s

Los Angelesoffice. (j4).

E. U.S.Trust Company,N.A., formerly knownasU.S.Trust Company of
California,N.A.

7. DefendantU.S. Trust is thetrusteeoftheESOPanda fiduciarywith

respectto the ESOPwithin themeaningofERISA § 3(21)(A), 29 U.S.C. § 1002(21)(A).

(FAC ¶ 10).

8. U.S. Trustmanagestheassetsof theESOP,makesdistributionsto

participants,andadministersthepaymentsof interestandprincipalon certainloans,the

proceedsof whichwereusedto purchaseF&G shares.(14).
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9. At all relevanttimes,NormanGoldbergmanagedU.S. Trust’sWashington,

D.C. office. (Doe.No. 323,GoldbergDep.8-9). Goldbergwas alsoamemberofthe

SpecialFiduciaryCommittee,which at all relevanttimes hadtheultimateauthorityto

approvefiduciary decisionsmadeby U.S.Trust. (Doe.No. 323,GoldbergDep.20-21).

Prior tojoining U.S.Trust, andfrom 1977 throughapproximately1984 or 1985,

Goldbergservedasanattorneyin the UnitedStatesDepartmentofLabor (“DOL”).

(Doe.No. 323,GoldbergDep.9). As aDOL attorney,Goldbergsuperviseda groupof

trial attorneys,evaluatedwhetherto suefor violationsofERISA, andmanagedDOL

litigation challengingtheconductoffiduciariesallegedto haveviolatedERISA. (Doe.

No. 323,GoldbergDep. 11).

10. At all relevanttimes,MichaelSheaservedasFinancialAnalyst in U.S.

Trust’s SpecialFiduciaryandCloselyHeldBusinessDepartmentin its Asset

ManagementDivision. (Doe.No. 323,SheaDep.11-12). Sheaalsoservedasthe

financial analystfor U.S. Trust’s SpecialFiduciaryCommittee. (Doe.No. 323,Shea

Dep. 12-13).

F. Valuemetrics,Inc.

11. DefendantValuemetricsAdvisors,Inc. (“Valuemetrics”)servedasan

appraiserofthevalueofF&G stockfor the ESOPfor thecalendaryearsending 1988

through1994 and1996through2001. (FAC¶ 19).
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II. U.S.TRUST’S RETENTION OF HOULIHAN TO PROVIDE A FAIRNESS

OPINION IN CONNECTION WITH THE 1995 TRANSACTION

12. In 1995,F&G was consideringa leveragedstocksaletransaction,in which

certainofthecompany’sshareholderswould sell to theESOPacontrollingblock ofthe

outstandingF&G commonstock. (Doe.No. 319,Ex. 63 at 00857-858).

13. Plaintiffs admit,assetforth in their first motion for summaryjudgmentas

to liability againstdefendantsEllenD. Foster,asexecutrixofthe estateofThomasS.

Foster,andMelvyn R. Regal,datedJune4, 2002(“First Motion for SummaryJudgment

againstFoster& Regal”) that: “U.S. Trustwascontemplatedto beretainedto actasthe

transactionaldecision-makerin connectionwith theESOPII [i.e. 19951transactionand

serveastrusteefor ashort stubperiod.” (Doe. No. 269. P1.Mot. at 69, ¶ 135).

14. Plaintiffs admit,assetforth in theirFirstMotion for SummaryJudgment

againstFoster& Regal,that: “As ofAugust30, 1995,U.S.Trustwasbeingretainedto

act asthe decisionaltrusteeandto serveastrusteeof theESOPfor a short additional

period.” (Doe.No. 269,P1. Mot. at 73, ¶ 143).

15. In accordancewith its engagementletterdatedAugust30, 1995,F&G

engagedU.S. Trust to act“as theindependenttrusteeoftheFoster& Gallagher,Inc.

EmployeeStockOwnershipPlan(the ‘ESOP’) in conjunctionwith apossiblepurchaseof

Companystockby theESOPandrelatedactions.” (Doc. No. 319,Ex. 61 at00834).

16. Onor aboutSeptember21, 1995,Houlihan’sSarafasentNormanGoldberg

of U.S.Trusta retaineragreement.(Doe.No. 319,Ex. 62).

17. Houlihan’sretaineragreementprovides,in part,that:
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HoulihanLokey hasbeenretainedon behalfof, andwill report solelyto, the
Trustee[U.S. Trustj, notwithstandingthatHoulihanLokey’s feesandexpenses
will bepaidby theCompany[F&G], andthatcertaineonvenantsand
representationsaremadeby theCompany[F&G] herein.

We [Houlihan] understandthattheTrusteehasorwill requestthatHoulihan
Lokey renderawrittenopinion(the “FairnessOpinion”) to theTrusteeasto
whethertheproposed[19951Transactionis fair to theESOPfrom a financial point
ofview.

(Ex. 62 at 000840).

18. Houlihan’sretaineragreementwassignedby U.S. Truston September22,

1995, andby F&G on September26, 1995. (Doe.No. 319,Ex. 62 at 000846).

III. U.S. TRUST’SRETENTIONOF SONNENSCHEINTO SERVE AS LEGAL
ADVISOR TO U.S.TRUST IN CONNECTION WITH THE 1995ESOP
TRANSACTION

19. U.S. Trustalsoretainedthelaw firm ofSonnenseheinNath& Rosenthal

(“Sonnensehein”)asits legal counselin connectionwith the 1995transaction. (Doe.No.

323,SiskeDep.24; Doe.No. 323,GoldbergDep.41; Doe.No. 322,Exhibit 359).

20. Sonnenseheinis apremier,nationallyknownlaw firm. U.S. Trust

specificallyengagedSoimensehein,andoneof its attorneys,RogerSiske,who is awidely

recognized,successfulERISAattorneywho enjoysanexceptionalreputation.(Doe.No.

323,GoldbergDep.237).

21. SiskewastheSonnenseheinpartnerresponsiblefor theDecember1995

ESOPtransaction.Hemanagedtheteamof lawyerswho did thelegalwork for U.S.

Trust in connectionwith theDecember1995ESOPtransaction.(Doe.No. 323,Siske

Dep.29).

7



22. ESOPswerecreatedby ERISA in 1974, andSiskehasservedasESOP

transactioncounselsincethattime (and functionallyprior thereto). (Doe.No. 323,Siske

Dep. 163). Thesetransactionshaverangedfrom fairly routineto cuttingedge,including

the first ESOPpublic debtoffering andthe first convertiblepreferredESOPstock

arrangement.(Doe.No. 323, SiskeDep. 163-64). Approximately90%ofSiske’s

practicein 1995 wasin employeebenefits. (Doe.No. 323,SiskeDep. 164).

IV. HOULIHAN’S PRELIMINARY PRICE ANALYSIS FOR U.S.TRUST

23. Onor aboutSeptember30, 1995,Valuemetricsissuedits first transaction

memorandumto F&G’s boardofdirectors. (Doe.No. 319,Ex. 63). Thememorandum

describedaproposed$70million offer to sell 2,916,667F&G sharesto theESOPat

$24.00pershare. (j4,. at 00850).

24. OnOctober17, 1995, StrassmanandSarafa,on behalfof Houlihan,aswell

asGoldbergandShea,on behalfofU.S. Trust,visitedF&G’s headquartersin Peoria.

(Doe.No. 323,SarafaDep.16, 19; Doe.No. 323,SheaDep. 15-16). They metwith

severalmembersofF&G’s managementteam. (Doe.No. 323,SheaDep.21).

25. Houlihanreviewed,amongotherthings, F&G’s auditedfinancial

statementsfor thefive fiscal yearsendingDecember31, 1994,company-preparedinterim

financialstatements,thetransactionmemorandumpreparedby Valuemetries,aBankof

Americafinancingmemorandumfor the transaction,forecastsandprojectionsprepared

by companymanagementfor theyears1995-2000,anddraftsofESOPplan andtrust

documents.(Doe.No. 320, Ex. 79 at KE008371;Doe.No. 323,StrassmanDep.66-67;

Doe.No. 323,SheaDep.35-36).
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26. After reviewingthefinancial andoperatinginformation from F&G,

HoulihanpresentedU.S. Trustwith apreliminary“assessmentofthecompany’s

financialsversusthe offer price” of$24pershare. (Doe. No. 323,SheaDep.45; Doe.

No. 323, StrassmanDep.30-31). U.S. Trust’sSheahad“ampletime” to personally

reviewHoulihan’spreliminaryassessment.(Doe. No. 323,SheaDep.45).

27. Shea“did a lot of[his] ownanalysisof theinformationprovidedto usby

FosterandGallagherin preparationfor discussionswith bothHoulihan,Valuemetriesand

obviouslyNorman[Goldberg].” (Doe. No. 323,SheaDep.67).

28. In thelatterpartofOctober,U.S.Trustarrangedaconferencecall with

SarafaandStrassmanofHoulihanto discussthecontentsofHoulihan’sanalyses.(Doe.

No. 323, SheaDep.45-47).

29. After a lengthydiscussionwith Houlihan,U.S. Trustconcludedthatthe$24

price proposedby Valuemetrics“lookedsomewhataggressive.”(Doe.No. 323, Shea

Dep.46). U.S.TrustaskedHoulihanto consideramoreappropriatelevel ofpricingfor

thesharesin light oftheresultingvaluationparameters.(Jci.). U.S.Trust“felt it was

prudentto takeamoreconservativeview of theforecastand,therefore,requestedthat in -

- in -- in Houlihan’sanalysesthattheybesensitizedto show,particularly, lower revenue

growthfor theprojectionperiod.” (Doe.No. 323,SheaDep.46-47).

V. U.S.TRUST’S NEGOTIATION OF A PRICE OF $19.50PER SHARE
WITH F&G EXECUTIVES

30. HoulihanprovidedU.S. Trustwith a secondanalysisthatloweredtherange

of thevalueof theshares.(Doe.No. 323,SheaDep.46-47).
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31. OnNovember7, 1995,Goldberg,Shea,Sarafa,Strassmanand

representativesofValuemetriesparticipatedin a telephoneconference.(Doe.No. 323,

StrassmanDep.51; Doe.No. 321,Ex. 267 at 4663;Doe.No. 323,SheaDep.52-53).

Sheatestified: “[W]e clearly agreedto disagree[aboutthe stockprice]. Valuemetries

heldtheirpositionthat it wasa superiorpremiumdeservingcompany.We heldour

positionthat it wasagreatcompany,but didn’t deservemorethananearmedium

multiple.” (Doe.No. 323, SheaDep.53).

32. After thephonecall with Valuemetries,GoldbergandShea(without

Houlihan’sparticipation)phonedF&G executivesto explainto themthat“we [U.S.

Trust]wereunconvincedthatthepriceof$24wassupportableandadvisedthemas

such.” (Doe.No. 323,SheaDep.57-60). WhenF&G executivesaskedU.S.Trustwhat

price would work, U.S. Trustoffered$18.50,knowingthat it couldnegotiateup to

$19.81persharebasedon thepointestimatein Houlihan’smorerecentvaluation

analysis. (Doe.No. 323,SheaDep.58).~Ultimately,U.S. TrustandF&G agreedon a

priceof$19.50pershare. (Doe.No. 323,GoldbergDep.61; Doe.No. 323,Diekes

Dep.70-71; Doe.No. 320,Ex. 72).

33. Negotiationson theprice,atall times,werebetweenGoldbergandF&G

executives.(Doe.No. 323,GoldbergDep.61). Houlihandid not participatein theprice

negotiations. (Doe.No. 323, StrassmanDep.30; Doe.No. 323,SarafaDep.48-49).

~A “point estimate”is themid-pointofapricingrange. (SheaDep. 112-13).
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34. OnNovember29, 1995,GoldberginformedF&G’s ExecutiveVice

President,Lyle Dickes,thathewouldrecommendto the U.S.TrustSpecialFiduciary

Committeethatthe ESOPagreeto purchaseacontrolling blockofcommonstockofF&G

for $19.50pershare. (Doe.No. 320,Ex. 71 atFG16862;Doe.No. 323,GoldbergDep.

58-60). Thedecisionto makethis recommendationwas U.S.Trust’s andonly U.S.

Trust’s. (Doe.No. 323, GoldbergDep.219).

VI. U.S.TRUST’S APPROVAL OF THE 1995TRANSACTION

35. OnDecember19, 1995,HoulihanprovidedU.S.Trustwith its fairness

opinion. (Doe.No. 320,Ex. 79;Doe.No. 323,GoldbergDep.87; Doe.No. 323,Sarafa

Dep.58). Thetext oftheopinionstatesthat:

a. theconsiderationto bepaidby theESOPfor F&G’s securitiesin the
transactionwasnot greaterthanadequateconsiderationfor such
securities;

b. thetransactionwasfair andreasonableto theESOPfrom a financial
pointofview;

e. theloanbetweentheESOPandF&G, takenasawhole,was fair and
reasonableto theESOPfrom a financial pointofview; and

d. theinterestrate,with respectto suchloan,wasfair andreasonableto
theESOPfrom a financialpoint ofview.

(Doe.No. 320,Ex. 79 at KE08372).

36. The fairnessopinionalsoconfirmedthat:

We {Houlihan] havenotbeenengagedto give adviceasto
whethertheESOPshouldengagein theTransaction,norhave
we beenrequestedto seekor identify alternativesor to advise
the Trusteewith respectto its dutiesgenerally.Houlihan,
Lokey,Howard& Zukin, Inc. (“Houlihan Lokey”) represents
that it is an“independentappraiser”with respectto theESOP
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within themeaningofTitle I ofERISA andSection

401(a)928)oftheInternalRevenueCode.

(Doe. No. 320,Ex. 79 at KE008370).

37. OnDecember19, 1995,U.S.Trust’s SpecialFiduciaryCommitteemet in

Sonnensehein’soffices in Chicago. (Doe.No. 323, GoldbergDep.85-86).TheSpecial

FiduciaryCommitteereceiveda copyofHoulihan’sfairnessopinion. (Doe.No. 323,

GoldbergDep. 86-87). In addition,SonnenseheinandHoulihan(by teleconference)each

madea summarypresentationto theCommittee. (14, Doe.No. 323,SarafaDep.82).

Houlihan’sonly part in theSpecialFiduciaryCommitteeMeetingwasits presentation

followed by aquestionandanswersession.(Doe.No. 323, SarafaDep.83).

38. At the meeting,Goldbergrecommendedto the SpecialFiduciary

CommitteethatU.S.Trustconsummatethe transaction.(Doe.No. 323,GoldbergDep.

86). GoldbergandSheawereresponsiblefor determiningwhatpricewould be

recommendedto the SpecialFiduciaryCommittee. (Doe. No. 323,SheaDep.63-64). In

plaintiffs’ “Motion for SummaryJudgmentasto Liability AgainstU.S. Trust: Absence

ofAuthority” and“SecondMotion for SummaryJudgmentasto Liability AgainstU.S.

Trust: BreachofLoyalty andPrudence:Failureto Investigate,”datedJune12 andJune

21, 2002,respectively,plaintiffs concedethat“Goldbergmadetherecommendationto

U.S. Trust’s SpecialFiduciaryCommitteeto go aheadwith the 1995transactionrelating

to the F&G ESOP.” (Doe.No. 278,Pls. Mot. at 4, ¶ 10; Doe.No. 287,Pls.Mot. at 6, ¶

10).
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39. Onthebasisof thepresentationsmadeat the meeting,theSpecialFiduciary

Committeeapprovedthe ESOPtransaction.(Doe.No. 323,GoldbergDep. 86-87;Vol. 6,

Ex. 419at 18078-80). The SpecialFiduciaryCommitteepossessedthesolediscretionto

approvethetransaction. (Doe. No. 323,GoldbergDep.217). Houlihanwasnot a

memberofthe SpecialFiduciaryCommittee. (Doe.No. 323,GoldbergDep.2 16-17).

Moreover,no onefrom Houlihanwaspresentwhen theSpecialFiduciaryCommittee

votedto approvethetransaction.(Doe.No. 323,SarafaDep. 118;Doe.No. 323,

StrassmanDep.47).

40. In theirFirstMotion for SummaryJudgmentagainstRegalandFoster,

plaintiffs concedethat“[o]n December19, 1995U.S. Trust’s SpecialFiduciary

CommitteeapprovedtheESOPII transaction.” (Doe.No. 269,Pls.Mot. at 85,¶ 172).

41. On December20, 1995, Sonnenseheinfollowed-upits summary

presentationto the SpecialFiduciaryCommitteewith awrittenopinionto U.S. Trust

(Vol. 6, Ex. 85). Sonnenscheinopinedthatthe loanto theESOPandthepurchaseof

F&G “shouldcomply with the fiduciary requirementof Section406(a)(1)ofERISA,”

andthatboth theloanandthestockpurchaseshouldboth qualify for exemptionfrom

ERISA’sprohibitedtransactionprovisions(j4 at 7). In reachingits opinions,

SonnenseheinseparatelyaddressedeachofU.S. Trust’s fiduciaryduties,includingthe

dutiesof loyalty andprudenceandtheduty to act in accordancewith the governingplan

documentsandinstruments.(Id. at 8-18.)

42. OnDecember20, 1995,U.S. Trust,basedon anumberof factors,including

thelegal opinionsrenderedby Sonnenseheinandtwo otherlaw firms, thefairness
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opinionrenderedby Houlihan,anda taxopinionfrom PricewaterhouseCoopers,madethe

decisionto consummatethe$70million ESOPtransaction,therebypurchasingtheshares

ofF&G stockon behalfoftheESOPatthepriceof$19.50pershare. (FAC ¶~J220-22;

Doe.No. 321,Ex. 86; Doe.No. 323, GoldbergDep.88; Doe.No. 269,Pls. Mot. at 88,¶

182). U.S. Trustmadethefollowing findings:

WHEREAS,theTrusteehasretained,consultedwith and
receivedandconsideredopinionsandadviceofHoulihan
Lokey Howard& Zukin (the “FinancialAdvisor”) regarding
certainfinancialmattersin respectoftheLoanandtheoffer
ofthe Selling Shareholdersto sell the Sharesto theTrust; and

WHEREAS, theTrusteehasretained,consultedwith and
receivedandconsideredopinionsandadviceof Sonnensehein
Nath & Rosenthal(the“TrusteeCounsel”)regardingcertain
legal mattersin respectofthe Loanandtheoffer ofthe
SellingShareholdersto sell theSharesto theTrust; and

WHEREAS, theTrusteehasalsoreceivedandconsidered
opinionsofMayerBrown & Platt, the Company’sspecial
ESOPcounsel(the “SpecialESOPCounsel”),regarding
certainlegalmattersin respectoftheLoanandtheoffer of
the Selling Shareholdersto sell theSharesto theTrust; and

WHEREAS,theTrusteehasalsoreceivedandconsidered
opinionsofKavanagh,Scully, Sudow,White & Fredriek,
P.C.,thegeneralcorporatecounselto theCompany(the
“CompanyCounsel”);and

WHEREAS, theTrusteehasreceivedandconsideredthe
opinionsofMayerBrown & PlattandPriceWaterhouse(the
“EIP Tax Opinions”)dealingwith thedeductibilityof
compensationundertheFoster& GallagherExecutive
IncentivePlan.

Basedon theforegoingfindings,theTrusteeherebyfinds and
concludesthattheexecutionofthe StockPurchase
Agreement,ESOPCreditAgreement,theESOPNotes,the
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PledgeAgreementandtheCollateralCustodialAgreement
(collectivelythe “ESOPAgreements”)by theTrusteeandthe
enteringinto ofthe transactionscontemplatedin theESOP
Agreementsareappropriateandconsistentwith theTrustee’s
fiduciary responsibilitiesunderthetermsoftheTrust
Agreementandunderthefiduciary responsibility
requirementsofERISA andthatthetransactions
contemplatedin the ESOPAgreementsareexemptfrom the
prohibitedtransactionrestrictionsunderERISA andtheCode.
(Doe.No. 321, Ex. 86 at 01376-77,1380).

43. GoldbergandSheaagreethatU.S.Trust madethe decisionto enterinto the

1995 transaction.(Doe.No. 323, GoldbergDep.86-87,217;Doe.No. 323, SheaDep.

120). Houlihanhadno controloverthedecisionto consummatethetransaction.(Doe.

No. 323,SarafaDep. 119).

44. In theirmotionsfor summaryjudgmentagainstU.S.Trust, plaintiffs

concedethatU.S. Trust,astrusteeoftheESOP,“caused”theESOPto enterinto the 1995

ESOPtransaction.(Doe.No.278, P1.Mot. at 12,¶ 41; Doe.No. 287, P1.Mot. at 40, ¶

104).

45. Houlihan’s last involvementwith theESOPwasthepreparationofaMarch

1996reportregardingavaluationofF&G’s sharesasofDecember31, 1995. (Vol. 6,

SarafaDep. 106-07;Vol. 6, Ex. 209). Houlihanhadno furtherbusinessdealingswith

F&G andhadno role in theJune30, 1997ESOPtransaction. (Vol. 6, SarafaDep. 107).

Plaintiffs, then,do not allegeanywrongdoingby Houlihanin connectionwith the 1997

ESOPtransaction.(FAC).
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VII. THERE WAS NOTHING OUT OF THE ORDINARY WITH RESPECTTO

HOULIHAN’S INVOLVEMENT IN THE 1995TRANSACTION.

46. Valuation firms haveprovidedvaluationservicesto U.S. Truston

“certainly hundreds,possiblyin excessof a thousand”deals. (Doe.No. 323,SheaDep.

108-09). Moreover,Goldberg,who hasbeeninvolvedin morethan50 leveragedESOP

transactions,testifiedthat it wascustomaryfor U.S.Trust to retaina financialconsultant

andlawyersin thosetypesoftransactions.(Doe.No. 323,GoldbergDep.219-21).

Therewasnothingunusualor outoftheordinarywith respectto the servicesprovidedby

Houlihanto U.S. Trust in connectionwith the 1995transaction.(Doe. No. 323,Goldberg

Dep.221; Doe.No. 323, SheaDep. 109; Doe.No. 323, SarafaDep. 119).

47. Houlihandid not draft the stockpurchaseagreement,trustdocuments,note

agreementsor anyotherclosingdocumentfor the 1995 transaction,andwasnot in charge

ofstructuringthetransaction.(Doe. No. 323,GoldbergDep.218;Doe.No. 323,Sarafa

Dep. 118).

48. Houlihanwasnotappointedasinvestmentmanageror namedasa fiduciary

pursuantto theESOPplandocuments,andhadno discretionaryauthorityor control over

the ESOP,its assetsor administration. (Doe.No. 323, GoldbergDep.215-16,221;Doe.

No. 323,SarafaDep. 116).

49. Neitherplaintiff Keachnor plaintiff Sagemadethedecisionto sue

Houlihanin thiscase. (Doe.No. 323,KeachDep.263;Doe.No. 323,SageDep.203).

In fact, theydo not evenknowwhy Houlihan is beingsuedin thiscase. (Doe.No. 323,

KeachDep.256-57;Doe.No. 323,SageDep.203-04). Prior to meetingwith her
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lawyers,plaintiff Sagehadno concernsaboutHoulihan’srole in connectionwith the

1995 transaction. (Doe.No. 323, SageDep.203).

50. OtherthanHoulihan,noneoftheserviceprovidersretainedby U.S. Trust

havebeennamedasdefendantsin this ease. (FAC).

APPLICABLE LAW

I. HOULIHAN IS ENTITLED TO SUMMARY JUDGMENT BECAUSE THE
UNDISPUTED FACTS DO NOT ESTABLISH ERISA FIDUCIARY
STATUS.

Summaryjudgment“shall berenderedforthwith if thepleadings,depositions,

answersto interrogatories,andadmissionson file, togetherwith theaffidavits, if any,

showthatthereis no genuineissueasto anymaterialfactandthatthe movingpartyis

entitledto ajudgmentasamatterof law.” Fed.R. Civ. P. 56(c). No genuineissueexists

“unlessthereis sufficientevidencefavoring thenonmovingparty for ajury to returna

verdict for thatparty.” Andersonv. Liberty Lobby. Inc., 477 U.S. 242,249(1986).

Thereis “no genuineissue”when, takingtherecordasawhole,a rational trier offact

couldnot find in favor ofthenon-movingparty. MatsushitaElee. Indus.Co. v. Zenith

Radio Corp.,475 U.S. 574, 586(1986). Undersettledprinciples,neitherthe “mere

existenceofsomeallegedfactualdispute”nor theexistenceof “somemetaphysical

doubtasto thematerialfacts” is sufficient to avoidsummaryjudgment. Fairchildv.

FormaScientific, Inc., 147 F.3d567,571 (7thCir. 1998) (quotingMatsushita,475 U.S.

at 586). Rather,theplaintiff musttendercold, hard,specific factsthatestablisha

necessaryandgenuineissuefor trial. $~Pattv. FamilyHealthSys.,280F.3d749,752

(7thCir. 2002).
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ERISA Section409createsa federalremedyagainst“anypersonwho is a

fiduciarywith respectto aplanwho breachesanyoftheresponsibilities,obligationsor

dutiesimposeduponfiduciaries”by ERISA. 29 U.S.C. § 1109(a). The fundamental

question,then,is whetherHoulihan is a fiduciaryunderERISA. If Houlihanis not a

fiduciary, “then ofcourseit cannotbe saidthatit breachedanyfiduciarydutiesowedto

thePlan.” FarmKing Supplyv. EdwardD. Jones& Co., 884F.2d288,291 (7th Cir.

1989).

II. TO BE A FIDUCIARY UNDER ERISA, HOULIHAN MUST HAVE
EXERCISED ACTUAL DISCRETIONARY AUTHORITY OR CONTROL
OVER THE ESOPTRANSACTION.

Plaintiffs allegethatHoulihan is a fiduciarywithin themeaningofERISA Section

3(2l)(A), 29 U.S.C. § 1002(2l)(A)“basedon its controlover the planassets.” (Doe.No.

151, Pls. 10/31/01Resp.at 1; FAC ¶ 20). Thatsectiondefines“fiduciary” asfollows:

[A] personis a fiduciary with respectto aplanto theextent(i) heexercises
any discretionaryauthorityor discretionarycontrolrespectingmanagement
ofsuchplanor exercisesanyauthorityor controlrespectingmanagementor
dispositionof its assets,(ii) herendersinvestmentadvicefor a feeor other
compensation,director indirect,with respectto anymoneysor other
propertyofsuchplan, or hasauthorityorresponsibilityto do so,or(iii) he
hasanydiscretionaryauthorityor responsibilityin theadministrationof
suchplan.

29 U.S.C. § 1002(21)(A);FarmKing, 884F.2d at291.

TheSeventhCircuit hasheldthat,underERISA, “a fiduciary is apersonwho

exercisesanypowerofcontrol,managementor dispositionwith respectto moniesor

otherpropertyofanemployeebenefitfund, or hastheauthorityor responsibilityto do

so.” FarmKing, 884F.2d at292 (citing Forysv. UnitedFood& CommercialWorker’s
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InternationalUnion, 829F.2d603,607 (7th Cir. 1987)). Thus,courtshavereadtheterms

“discretionaryauthority,”“discretionarycontrol,” and“discretionaryresponsibility”in

ERISA Section 1001(21)(A) “as speakingto actualdecision-makingpowerratherthanto

the influencethataprofessionalmayhaveoverthe decisionsmadeby theplantrustees

sheadvises.” Id. In otherwords,plaintiffs musthaveevidencethatHoulihan is

effectivelyactingfor theplan. $~Schloegelv. HancockBankProfit SharingPlan,994

F.2d266,271-72 (5th Cir. 1993);Associatesin AdolescentPsychiatryv. HomeLife Ins.

Co., 941 F.2d 561,570 (7th Cir. 1991).

III. IN THE ABSENCE OF SUCH AUTHORITY AND CONTROL,
PROFESSIONAL SERVICE PROVIDERS ARE NOT ERISA
FIDUCIARIES AS A MATTER OF LAW.

Courtshaverefusedto find thatprofessionalserviceprovidersareERISA

fiduciarieswhenall theyhavedoneis advisethetrusteeof aplan. Pappasv. Buck

ConsultantsInc., 923 F.2d531, 535 (7th Cir. 1991) (collectingcases).TheDOL,

responsiblefor overseeingbenefitplanadministrationandcompliancewith ERISA,has

alsoconcludedthatprofessionalserviceprovidersengagingin non-discretionary

functionsdo not constitutefiduciariesunderERISA:

Answeringthe questionofwhether“an attorney,accountant,actuaryor
consultantwho renderslegal, accounting,actuarialor consultingservicesto
anemployeebenefitplanbecomesa fiduciary to theplansolelyby virtue of
renderingofsuchservices,”theregulationsrespondthattheseconsultants,
when“performingtheirusualprofessionalfunctionswill ordinarily not be
consideredfiduciaries.”

Pappas,923F.2d at 531,537 (citingto 29 C.F.R. § 2509.75-5(1990)).
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Thus, in orderto defeatthismotion for summaryjudgment,plaintiffs mustoffer

factsthatshowthatHoulihan,whileserving in a traditionalrole asadvisorto thetrustee

of aplan, shouldbe labeledotherwiseand,mostunusually,asa fiduciaryunderERISA.

This theplaintiffs cannotdo.

ARGUMENT

PLAINTIFFS’ CLAIMS AGAINST HOULIHAN FAIL AS A
MATTER OF LAW BECAUSE HOULIHAN WAS NOT A
FIDUCIARY UNDER ERISA.

While the Courtmayhavegivenplaintiffs thebenefitofthe doubtin denying

Houlihan’smotion to dismissunderFed.R. Civ. P. 12(b)(6) attheoutsetoftheease,5

plaintiffs haveadducedno factsin discoveryto createagenuineissueof materialfact as

to Houlihan’sfiduciarystatus. To thecontrary,theundisputedfactsshowthatHoulihan

hadno discretionaryauthorityor controlovertheESOPtransaction:

• Houlihandid not giveinvestmentadviceto theplan(Facts¶IJ 16-18,35-

45);

• Houlihanwasnot appointedasinvestmentmanageror namedasa fiduciary
pursuantto theESOPplandocuments,andhadno discretionarycontrol
overtheESOP,its assetsor administration(Facts¶ 48);

• U.S. Trust,not Houlihan,negotiatedthe salespricewith F&G andmadethe
decisionto purchasethe F&G stockin December1995 (Facts¶~J30-44);

~In theirresponsein oppositionto Houlihan’smotionto dismiss,plaintiffs concededthat
thereis no per serule thatavaluationcompanyis anERISA fiduciary, andarguedthat
fiduciarystatusturns on the facts(Doe. No. 151,Pls. 10/31/01 Resp.at 1). Plaintiffs told
the Courtthattheyexpectto provethatHoulihanis a fiduciary. Now thatfact discovery
is completed,it is incumbentupontheplaintiffs to offer theirproof, andnot to restupon
mereallegationandargument.
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• Plaintiffs concedethatU.S.Trust, astrusteeoftheESOP,“caused”the
ESOPto enterinto the 1995 transaction(Facts¶ 44);

• Plaintiffs haverepresentedto this CourtthatU.S. Trustwasthe
“transactionaldecision-makerin connectionwith theESOPII transaction”
and“decisionaltrustee”(Facts¶~J13-14);

• In makingthedecisionto enterinto thetransaction,U.S. Trustreliednot
only onHoulihan’sfairnessopinion,but alsotheopinionsofthe
Sonnensehein,MayerBrown andKavanaghlaw firms andPrice
Waterhouse(Facts¶~J19-23,37, 42); and

• Houlihan’sfairnessopinionexpresslyconfirmedthat it hadnot been
engagedto giveadviceasto whetherthe ESOPshouldengagein the
transaction(Facts¶ 36).

Theseundisputedfactsconfirm thatHoulihanhadno “powerofcontrol,

managementor dispositionwith respectto moniesor otherpropertyof an employee

benefitfund ....“ FarmKing, 884 F.2dat 292. “Thosecaseswhichhold that theperson

or firm wasa fiduciaryhaveacommonthemeconspicuouslyabsenthere,viz., the

authorityto exercisecontrolunilaterallyoveraportionof aplan’sassets,not merelyto

proposeinvestments.”Id.

Throughoutthis litigation, plaintiffs haveassertedthatHoulihansomehowwas

transformedinto anERISA fiduciarysimply becauseU.S. Trustreliedon Houlihan’s

opinionthatthe $19.50purchasepricewasfair to theESOPin makingthe decisionto

enterinto thetransaction.If plaintiffs’ argumentis acceptedby theCourt,thenall

opinionprovidersto trusteesmustbeERISA fiduciaries. Needlessto say,theSeventh

Circuit hassquarelyrejectedplaintiffs’ contention. In Pappas,theSeventhCircuit held

thattheterms“discretionaryauthority,”“discretionarycontrol,” and“discretionary

responsibility”in ERISASection1001(21)(A)mean“actual decision-makingpower
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ratherthanto the influencethataprofessionalmayhaveover the decisionsmadeby the

plantrusteessheadvises.” 923 F.2dat 535(emphasisadded).6 ~ ~ Paintersof

PhiladelphiaDist. CouncilNo. 21 WelfareFundv. PriceWaterhouse,879F.2d 1146,

1150(3d Cir. 1989) (“Congressintendedaccountants,attorneys,andotheroutside

consultantsto betreatedasplanfiduciariesonly if theygo beyondtheirnormalroles and

assumemanagementor administrativeresponsibilities.”).

Thereis no genuinedisputethatHoulihandid not have“actual decision-making

power.” EventhoughHoulihandelivereda fairnessopinionto U.S.Trust, it is

undisputedthatU.S.Trust,not Houlihan,madethe decisionto requestandconsidertrust

advice,andto enterinto the transaction.(Facts¶~J30-44). NoHoulihanrepresentative

was evenpresentwhenU.S. Trust’s SpecialFiduciaryCommitteeapprovedthe

transaction.(Facts¶ 39). Indeed,in supportoftheirFirstMotion for Summary

JudgmentagainstFosterandRegal,plaintiffs representedto this CourtthatU.S. Trust

was the“decisional trustee” and“transactionaldecision-maker.” (Facts¶~T13-14)

(emphasisadded).

Evenapartfrom plaintiffs’ representationsto thisCourt, it is undisputedthat,in

decidingto proceedwith theESOPtransaction,U.S. Trustdid not rely solely on

Houlihan’sopinion. It alsoconsideredthelegalopinionsrenderedby threedifferentlaw

6 Indeed,U.S. Trust’s retentionof outsideadvisorsto assistit in its fiduciaryobligations

is preciselythe stepthatcourtshavefoundto beevidenceof aprudentinvestigationby a
fiduciary. See,~ Howardv. Shay, 100F.3d 1484, 1489(9th Cir. 1996);Martin v.
Fellen,965 F.2d660,671 (8th Cir. 1992);Rerchv. Hall Holding Co., 990F. Supp.955,
964 (N. D. Ohio 1998). Seealso29 C.F.R. § 2509.75-8.
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firms, andataxopinionprovidedby PricewaterhouseCoopers.(Facts¶~J19-23,37, 42).

It iscertainlycuriousthatnoneoftheseotheropinionprovidersareallegedto be

fiduciariesby plaintiffs. (Facts¶ 50).

Equallysignificant, U.S.Trustdid notblindly rely onHoulihan’svaluation.

Rather,U.S. TrustanalystMichael Shea“did a lot of [his] own analysisofthe

informationprovidedto usby FosterandGallagherin preparationfor discussionswith

bothHoulihan,Valuemetricsandobviously Norman[Goldberg].” (Facts¶ 27). Shea

alsohad“ampletime” to personallyreviewHoulihan’spreliminaryassessment.(Facts

¶ 26).U.S. TrustevendirectedHoulihanto performadditionalanalysisbasedon its

reviewofHoulihan’spreliminaryvaluation. (Facts¶~J28-29).

TheundisputedfactsdemonstratethatU.S.Trustdid not delegateany of its

decision-makingpowerto Houlihan. In pointoffact,Houlihan’sserviceswereno

differentthantheordinaryfunctionsperformedby financial consultantsandappraisersin

advisingplantrustees(Facts¶~J46-50)~-- a factwhich plaintiffscannotcontradict.

Underthesecircumstances,theSeventhCircuit, othercircuit courtsandtheDepartment

ofLabor all agreethatHoulihancannotbeconsidereda fiduciaryunderERISAasa

matterof law. ~ Associatesin AdolescentPsychiatry,941 F.2dat 569 (rejectingclaim

that financial consultingfirms andprofessionalsthatassistedin designingthebenefitplan

werefiduciaries);Pappas,923 F.2dat 535-38(actuarywho providedactuarialservices

~Indeed,prior to meetingwith theirlawyers,plaintiffs themselveshadno concernsabout
Houlihan’sperformancein connectionwith the 1995ESOPtransaction.(Facts¶ 49).
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andfiled reportsfor theplanwasnot a fiduciarybecausetrusteehadnot acceded

discretionarycontrol or authorityto theactuary);FarmKing, 884F.2dat 291-92

(brokeragefirm’s selectionofa fewsecuritiesandaproposalto thetrusteesthat thePlan

purchasefrom amongthosesecuritiesdidnot constitutediscretionoverplan

administrationsor assets);Sehloegel,994F.2dat 271 (consultantwho madeinvestment

proposalto plantrusteedidnot qualifyasanERISA fiduciarybecausehedid not have

discretionoverplanadministrationanddidnot maketheinvestmentdecision);Yesetav.

Baima, 837 F.2d380,285 (9th Cir. 1988)(neitherattorneywho providedlegaladvicenor

accountantwho providedministerialacts for benefitplanqualify asanERISA fiduciary);

AnokaOrthopaedicAssoc.,P.A. v. Lechner,910F.2d 514,517 (8th Cir. 1990) (neither

accountantnor attorneywho preparedplan documentsandgovernmentreportsqualify as

ERISA fiduciaries); Foltzv. U.S.News& World Report.Inc., 627F. Supp.1143, 1146

(D.D.C. 1986)(independentappraiserofstockfor privatecompanyheld not a fiduciary);

Scottv. Evins,802 F. Supp.411,413 atn. 11 (N.D.Ala. 1992)(appraisalfirm

determiningvalueofstockto besoldin ESOPwas“not now andnever[has] been”an

ESOPfiduciary), aff’d without opinion,998 F.2d 1022 (1 1th Cir. 1992);29 C.F.R. §

2509.75-5.

In short,monthsof discoveryhaveconfirmedthatplaintiffs haveno factsto

supporttheirbaldassertionto this CourtduringtheNovember8, 2001 hearingthat

“Houlihan Lokey exercisedactualcontrol overplanassets.” (11/8/01 Tr. Of

Proceedings,p. 38). BecauseHoulihan’sfiduciary statusis anecessarypre-requisiteto
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plaintiffs’ breachoffiduciaryclaims,plaintiffs’ claimsagainstHoulihanmustfail asa

matterof law underFed.R. Civ. P. 56.

CONCLUSION

For the foregoingreasons,the Courtshouldgrantits motionfor summary

judgmentanddismissplaintiffs’ claimsagainstHoulihanin theirentirety.

Respectfullysubmitted,

HOULIHAN, LOKEY, HOWARD & ZUKIN,
INC.

By ~ //~7~
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