
UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF ILLINOIS

PEORIA DIVISION

DEBRA K. KEACH, et al., )
)

Plaintiffs, )
)

vs. ) CaseNo.Ol-1168
)

U.S.TRUSTCOMPANY, N.A., Mda )
U.S.Trust Companyof California,et aL, )

)
Defendants. )

REPLY TO PLAINTIFFS’ RESPONSETO DEFENDANT RICHARD S.HODGSON’S
MOTION FOR SUMMARY JUDGMENT

On November25, 2002, the Court initiated a telephoneconferenceto all counselto

specificallydiscussthebriefsthatwerebeingfiled. TheCourtexpressedto all counselits concern

aboutthe lengthandthefocusofthebriefs. TheCourtdirectedall counseltofile briefs thatfocused

on theissuesandthatwerenotlongerthannecessary.TheCourtalsowarnedcounselthattheywere

to addressonly issuesthatwererelatedto thepartiesthatwerethesubjectofthe briefs.

TheCourt expresslywarnedall counselthatit wasgoingto startstriking long briefs.

ThePlaintiffs’ Responseto Hodgson’sMotion For SummaryJudgmentshouldbestricken

andHodgsonsomoves. A reviewof theResponserevealsthat it is simplya regurgitationof the

genericargumentsmadein almosteverypleadingfiled by thePlaintiffs. For example,whenthe

Plaintiffs seekto add 564 additional allegationsthat they claim arematerial facts that defeat

Hodgson’sMotion, Plaintiffs do notevenbotherto changetheirstockresponsesothat it atleasthas

theappearanceofapplying to Hodgson.

“14. As additional backgroundand material facts in support of their
Responseto theGehringDefendants’Motion, KeachandSagerestate...”(Seepg.
11 ofPlaintiffs’ ResponsetoDefendantHodgson’s MotionForSummaryJudgment.)



Thefact thatthePlaintiffs hadno intentionof focusingtheirResponseon Hodgsonis born

outbyareviewofthe564allegationslardedontotheirResponse.Not only do theseallegationsfail

to focuson the conductof Hodgson,not one ofthe allegationsmentionsRichardS. Hodgsonby

name.Plaintiffs’ Responseis simplyanotherexampleof Plaintiffs’ repeatedattemptsto bludgeon

theDefendants,especiallyindividualslike Hodgson,with unfocusedrecitationsofeveryallegation

andeveryargumentmadein this lawsuit.

The Courtalsowarnedcounselagainstusingpejorativelanguagein thebriefs. As in the

bloatedFirst AmendedComplaint,Plaintiffs continueto includewordsandaccusationsthat have

no placein legaldocuments.For example,Plaintiffs accuseHodgsonof “looting”. (Plaintiffs’

Response,p. 65)

Plaintiffs’ utter lackofregardfor the Court’s Order is demonstratedin their Responseat

pages47 through51. Plaintiffs apparentlywishto flog thedeadcarcassoftheargumentregarding

U.S.Trust’slackof authority. Somehowtheymustbelievethatthe issueinvolving MagnaBank,

previously decidedby this Court, is relevantto Richard S. Hodgson’sMotion For Summary

Judgment.

ThePlaintiffshaveabusedtheirrighttopetitiontheCourtforreliefagainstRichardHodgson.

TheResponseto theMotion ForSummaryJudgmentby RichardS. Hodgsonshouldbestrickenand

judgmentgrantedfor Hodgson.At thevery least,theCourt shouldsanctionthePlaintiffs for their

pleading.

Forthebenefitof everyoneinvolved, this casemustmoveforward. Consequently,in the

eventthe Courtdoesnot grantthe reliefrequested,Hodgsonfiles thefollowing Reply.
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HODGSON’S REPLY TO STATEMENT OF
ADDITIONAL UNDISPUTED MATERIAL FACTS.

Plaintiffs seekto addasadditionalmaterialfacts 189 allegationsfrom thePlaintiffs’ First

Motion For SummaryJudgmentAs To Liability AgainstDefendantsEllen E. Foster,asExecutrix

of the Estateof ThomasS. Foster, and Melvyn R. Regal. Plaintiffs seekto add another105

allegationsfrom theirSecondMotion For SummaryJudgmentAs To Liability AgainstU.S.Trust.

Plaintiffs also seekto addanadditional 270 allegationsfrom their Responseto Lyle T. Dickes’

Motion ForSummaryJudgment.Finally, Plaintiffs add91 additionalallegationsoffacttheyclaim

arerelevantto RichardS. Hodgson.

In keepingwith theCourt’ admonishmentsduring thestatusconferenceofNovember25,

2002,andwhatcounselbelievesto besomecommonsenseaboutjudicial economy,Hodgsonwill

notseekto divide these564allegationsintoundisputedmaterialfacts,materialfactsclaimedto be

disputed,andfactsto beimmaterialto theMotion. HodgsonwouldaskthattheCourtallowhim to

incorporatetheresponsesby Ellen D. Foster,asExecutrix,andMelvyn R. Regal,U.S.Trust, and

Lyle T. Dickes.

With respectto the almost 50 pagesof additional factsactuallyrecitedin the Response,

Hodgsonwill responddirectly. However,generallythe“undisputedmaterial facts” suppliedby

Plaintiffs areacombinationoffactandargumentandwill beansweredaccordingly.

UNDISPUTEDMATERIAL FACTS

15. Defendantadmitstheallegationsof paragraph15.

16. Defendantadmits theallegationsof paragraph16.
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17. Defendantadmitstheallegationsofparagraph17.

18. Hodgsonadmits he wasprovidedthe informationstatedbut deniesthat it wasa

“wealth ofinformation”.

20. Defendantadmitstheallegationsof paragraph20.

21. Defendantadmitstheallegationsof paragraph21.

22. Defendantadmitstheallegationsof paragraph22.

23. Defendantadmitstheallegationsof paragraph23.

24. Defendantadmitstheallegationsof paragraph24.

25. Defendantadmitstheallegationsof paragraph25.

32. Defendantadmitstheallegationsof paragraph32.

33. Defendantadmitstheallegationsof paragraph33.

34. Defendantadmitstheallegationsofparagraph34.

35. Defendantadmitstheallegationsof paragraph35.

36. Defendantadmitstheallegationsofparagraph36.

38. Defendantadmitsthe allegationsofparagraph38.

39. Defendantadmitsthe allegationsofparagraph39.

40. Defendantadmitstheallegationsofparagraph40.

41. Defendantadmitstheallegationsof paragraph41.

50. Defendantadmitstheallegationsof paragraph50.

54. Defendantadmitsthe allegationsof paragraph54.

55. Defendantadmitstheallegationsof paragraph55.

65. Defendantadmitstheallegationsof paragraph65.
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66. Defendantadmitstheallegationsofparagraph66.

FACTSCLAIMED TO BE IMMATERIAL TO HODGSON’S MOTION

26,27,28,29,30,31,37,42,43,44,45,46,47,48,49,53,56,57, 58, 59,60,61,62,63,64,

67, 68,69, 70,71, 72,73, 74,75, 76,77,78, 79,80, 81,82, 83, 84, 85, 86, 87, 88,89, 90, 91, 92,93,

94, 95.

Hodgsonmakesno answerto paragraphs51 and52 forthereasonthattheyarenotstatements

offactbut ratherargument.

ARGUMENT

In an attemptto focus this Reply on relevantmatters,Hodgsonwill addressthe few

allegationscontainedin the Responsethat areactuallydirectedtowardshis knowledgeand his

conduct.

Hodgsonwill notaddressissuesthathavebeenpreviouslydecidedby theCourt,suchasthe

“lack of authority” argumentrelating to Magna Bank (seepages47 through51 of Plaintiffs’

Response)andtheallegedValuemetrics’conflicts(seepages29through35 ofPlaintiffs’ Response).

Theseargumentshaveno placein any briefatthis point,muchlessonedirectedto a Motion filed

by Hodgson,a Claim NineDefendant.

Hodgson’sKnowledgeof theTransaction

As with everyotherdefendantin ClaimNine, Plaintiffs genericallyrecitelanguageof the

materialsgivento thesellingshareholders.However,Plaintiffs do notexplainwhythesematerials

would not givetheDefendantscomfortratherthanarousetheirsuspicions.
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Hodgsonwas told in writing that the ESOP trusteefor the transactionwould be an

independenttrustee,theU.S. TrustCompanyofCalifornia,N.A. Hewastold thatif majorfiduciary

dutiesarise,theESOPtrusteemaybe requiredto overridecompanyinstructions,takeindependent

actionorpetitionthecourtsforinstructions.Hewastold thattheESOPtrusteeactingin afiduciary

capacityasthecontrollingshareholdermustbeableto demonstrateits loyalty to theinterestsofthe

ESOPbeneficiaries,andexerciseappropriateprudenceanddiligence.(Plaintiffs’ Response,p. 15)

With respectto theofferingpriceofthestock,he wastold thatthepricewould bethesame

priceasthearms-lengthnegotiatedfinalpurchasepricepaidbytheESOPto thesellingshareholders.

Thereis noquestionasto whatmaterialswerereceivedbyHodgsonbeforethesalesofstock.

WhatthisCourtmustdecideis whetheraClaimNine DefendantsuchasHodgsonis obligatedto

reviewtherecommendationsofprofessionalvaluationcompaniesandaprofessionaltrusteeandthen

arriveat adifferent conclusion. Hodgsonwould suggestto theCourtthathewasnot equippedor

trainedto bemoreastutethanU.S. Trust,Houlihan,Lokey orValuemetrics.

Plaintiffs claimthat Hodgsonis culpablein this matterbecausehewasunawareofthe due

diligence conductedby U.S. Trust or its agentsand did not takeany stepsto investigatethe

circumstances,Plaintiffs seekto imply thatbecauseHodgsonmusthaveknowntheprocessto have

beendeficient. (Plaintiffs’ Response,pg. 43-47)Plaintiffs supplyno evidenceto the Court to

suggestthat the failure to involve Hodgsonin the due diligenceprocesswasnecessaryto U.S.

Trust’s evaluation.

Hodgsonfreelyadmitsthathe did no investigationintowhatduediligencewasperformed

by U.S. Trust. Plaintiffs askthis Courtto find that a shareholderselling sharesin a $70 million

transaction,if notinformedasto thebasisfor atrustee’saction,mustinquireaboutthoseactionsand
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makeanassessmentasto theappropriatenessofthoseactions.Plaintiffshaveprovidednoauthority

to theCourtsto suggestthis absurdburdenmustbe shoulderedby aselling shareholder.

The Stuber Issue

WhenPlaintiffscannotprovethataClaimNineDefendanthasanyknowledgeaboutacertain

proposition,theymaketheclaimthataparticularDefendantischargedwithknowledgebecauseFred

Stuberallegedlyhadthat knowledge. This is themethodby whichPlaintiffs bloatthe allegations

containedin theirResponsesto theClaim NineDefendants.Thebasisfor Plaintiffs’ claimis the

AppointmentofSeller’sRepresentativethatwassignedbyeachoneofthesellingshareholdersother

thanthecontrollingshareholders.ThatAppointmentsimplyallowedStuberto actfor andon behalf

ofaSellerwheneveranyconsentoractionis to begivenorperformedby oneormoreoftheSellers,

including, without limitation, the executionand deliveryof any agreement,instrumentor other

documentto be executedand delivered. (See 11.1 of the December20, 1995 Stock Purchase

Agreement,quotedat pg. 26of Plaintiffs’ Response.)

Plaintiffs do not addressthe verified statementof Hodgsonthat once he signed this

appointment,hehadno contactwith Stuberuntil afier thetransactionwas completed. (Seethe

Affidavit ofRichardS.Hodgsonattachedto hisMotion ForSummaryJudgment.)Hodgsonsimply

hadno informationfrom Stuber.

Valuationof theStock

Therearereally two aspectsto the issueof stockvalue. First, Plaintiffs mustshowthat

HodgsonkneworshouldhaveknownthattheESOPtransactionwasunlawfulbecausehereceived

morethanadequatevaluefor hisstock.UnlessHodgsonhadthisknowledge(assumingitwasin fact

truethatmorethanadequatevaluewaspaid),Plaintiffs’ ComplaintagainstHodgsonmustfail.
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As theSupremeCourt statedin Harris Trust,atransfereemustbedemonstratedto havehad

actualorconstructiveknowledgeofthecircumstancesthatrenderedthetransactionunlawful. Harris

Trust& SavingsBankv.SalomonSmithBarney,Inc., 120 S.Ct.2l80(2000).

Acquisition of stock by a plan is not unlawful under §406 of ERISA (29 USC

§ 1106(a)(1)(A)) if theacquisitionis for adequateconsideration.§406simplydoesnot apply.

“Sections1106and1107ofthisTitle shallnotapplytotheacquisitionorsale
by aplanofqualifyingemployer’ssecurities(asdefinedin Section11 07(d)(5)ofthis
Title)...

(1) if suchacquisition,saleor leaseis for adequateconsideration.
29 USC §1108(e).

Therefore,unlessHodgsonknewor shouldhaveknownthat he wasreceivingmorethanadequate

consideration,he is entitled to summaryjudgment. Plaintiffs have producedno evidencethat

Hodgsonwassmarteror morewell informedthanU.S. Trust,Houlihan,Lokey, orValuemetrics.

Theresimply is no proofthattheClaimNineDefendants,suchasHodgson,kneworshouldhave

knownthey werereceivingmorethanadequatevalue.

The secondpointtothestockvaluationissueis thatthereis no evidencethattherewasmore

thanadequateconsiderationpaid.

Plaintiffs in theirResponsestill provideno opinionasto thefair marketvalueoftheshares

ofFoster& Gallagheratthetime oftheESOPtransactions.AlthoughPlaintiffs tell theCourtin the

ResponsethatthevalueofF&G was$10.85pershareon 12/20/95and$10.37pershareon6/30/97,

no suchopinion wasgiven by theirexpert,JamesR. Hitchner. As explainedin the U.S. Trust

submissionin responseto theCourt’s OrderofDecember26, 2002,Hitchnertestifiedthathedid not
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statehis own opinionasto whatfair marketwasofFoster& Gallaghershares.In thedeposition

attachedto theU.S. Trust submission,Hitchnerwasaskedtheultimatequestion:

“Q: But my questionis: Haveyou statedyourown opinionofwhatfair market
wasofFoster& Gallaghersharesat thattime?

A: No.

Q: Whatyou havedone,asit goesdownthat sentence,is provideyouropinion
with respecttotheWillamettevaluationreportdatedSeptember

4
th, correct?

A: Yes.

Q: Youhaven’tprovidedanexpertopinionwith regardto anyothervaluation
reports?

A: Only astheyrelateto the Willametteinformationandreport.

Q: You’vecommentedon themin statingyouropinions,explainingthebasisfor
youropinion,asto theWillamette report;that’s is whatyou’re saying?

A: Correct.” (DepositionofJamesR. Hitchner,pg. 14, 15)

Hitchnerwastheonlyrebuttalexperthiredby Plaintiffs thatmentionedanyparticularstock

price.

As wasstatedin Hodgson’sResponseto theCourtOrderdatedDecember26, 2002,evenif

Hitchnergavesomeopinionthatwasadmissiblein evidence,it couldnotbeusedin Plaintiffs’ case

in chiefagainsttheseDefendants.Rebuttalwitnessesmay testify only for the sole purposeof

rebuttingadefendant’scontentionsin thecase.Berg v. Figel, 725 F.Supp,406(1989).

CONCLUSION

ThisCourtshouldstriketheabusiveResponseofthePlaintiffs andgrantHodgsonsummary

judgment.
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Evenif thisrelief is not granted,Hodgsonis still entitledto summaryjudgment.Plaintiffs

havenotproducedanyevidenceto showthat Hodgsonknewor shouldhaveknownthat hewas

receivingmorethanadequateconsideration,therebymaking thetransactionunlawful. In addition,

becausePlaintiffshavefailedto produceanycompetentevidenceofstockvalueotherthantheactual

salesprice,thereis no proofthatmorethanadequatecompensationwaspaidandthecaseagainst

Hodgsonmustfail,

DEFENDANT REQUESTS ORAL ARGUMENT ON THIS MOTION.

By:

JeffreyB. Rock,Esq.
HASSELBERG,ROCK,BELL & KUPPLER
Suite200 AssociatedBankBuilding
4600N. BrandywineDrive
Peoria,IL 61614
Telephone: (309)688-9400
Facsimile: (309)688-9430
C:\wpdocs\JBR\Freid\Hodgson\Replyto Responseto M5J.wpd

RICHARD S.

J(
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CERTIFICATE OF SERVICE

Theundersignedcertifiesthatonthe31stdayofJanuary,2003,Defendant,Richard
S.Hodgson,filedtheforegoingdocument,with theU.S.District Court,CentralDistrict ofIllinois,
PeoriaDivision andservedsaiddocumentsupontheattorneysfor all partiesofrecordin this cause
by placingsamein theU.S. Mail, postageprepaid,atPeoria,Illinois, in envelopesaddressedas
follows:

DeanB. Rhoads,Esq.
StevenP.Oates,Esq.
SUTKOWSKI &RHOADS, LTD.
Suite560, 124 S.W. AdamsStreet
Peoria,IL 61602

RobertN. Eccles,Esq.
Ira H. Rafaelson,Esq.
O’MELVENY & MYERS, LLP
555 l3thStreetNW
Suite500W
Washington,DC 20004

RichardJ.Pautler,Esq.
THOMPSONCOBURN LLP.
OneFirstarPlaza

34th Floor
St. Louis, MO 63101

ThomasA. Bloom, SeniorInvestigator.
U.S.DepartmentofLabor
Pension& WelfareBenefitsAdm.
Ft. Wright ExecutiveBuilding
1885Dixie Highway,Suite 210
Ft. Wright, KY 41011-2664

PaulJ. Ondrasik,Jr.,Esq.
JamesC. Bailey, Esq.
STEPTOE& JOHNSON,LLP
1330ConnecticutAvenue,NW
Washington,DC 20036

JamesW. Springer,Esq.
CharlesG. Roth,Esq.
KAVANAGH, SCULLY, SUDOW,WHITE
& FREDERICK,P.C.
301 S.W. AdamsStreet,Suite700

Peoria,IL 61602

Michael T. Graham,Esq.
Nancy0. Ross,Esq.
MCDERMOTT, WILL & EMERY
227 WestMonroeStreet
Chicago,IL 60606

Timothy L. Bertschy,Esq.
HEYL, ROYSTER~VOELKER&
ALLEN, P.C.
124 S.W. AdamsStreet
Suite600
Peoria,IL 61602

StephenD. Gay,Esq.
JeffreyA. Ryva,Esq.
GreggoryR. Walters,Esq.
HUSCH& EPPENBERGER,LLC
401 Main Street,Suite1400
Peoria,IL 61602

Roy G. Davis,Esq.
DavidG. Lubben,Esq.
DAVIS & CAMPBELL L.L.C.
401 Main Street,Suite 1600
Peoria,IL 61602-1241
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DeanR. Essig,Esq. MarkA. Casciari,Esq.
135 WashingtonSquare Sari M. Alamuddin, Esq.
Washington,IL 61571 Ian H. Morrison,Esq.

SEYFARTH SHAW
55 E. MonroeStreet,Suite4200
Chicago,IL 60603

RobertM. Riffle, Esq. JohnJ.Weitman,Esq.
ELIAS,MEGINNES,RIFFLE & SEGHETTI, LAWSON & WEITZEN, LLP
P.C. 88 BlackFalconAvenue- Suite345
416Main Street,Suite 1400 Boston,MA 02210
Peoria,IL 61602-1153

ffr B. Rock
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