
UNITED STATESDISTRICT COURT
CENTRAL DISTRICT OF ILLINOIS

PEORIADIVISION

DEBRA K. KEACH, etaL, )
)

Plaintiffs, )
)

vs. ) CaseNo.0l-1168

)
U.S. TRUST COMPANY, N.A., f/k/a )
U.S.TrustCompanyofCalifornia, et al., )

)
Defendants. )

REPLY TO PLAINTIFFS’ RESPONSETO DEFENDANT JAMES N. FREID’S
MOTION FOR SUMMARY JUDGMENT

On November25, 2002, the Court initiated a telephoneconferenceto all counselto

specificallydiscussthebriefsthat werebeingfiled. TheCourtexpressedto all counselits concern

aboutthelengthandthefocusofthebriefs. TheCourtdirectedall counselto file briefsthat focused

on theissuesandthatwerenot longerthannecessary.TheCourtalsowarnedcounselthattheywere

to addressonly issuesthatwererelatedto thepartiesthat werethesubjectofthebriefs.

TheCourtexpresslywarnedall counselthat it wasgoingto startstriking long briefs.

ThePlaintiffs’ Responseto Freid’sMotion ForSummaryJudgmentshouldbestrickenand

Freid somoves. A review of theResponserevealsthat it is simply a regurgitationofthegeneric

argumentsmadein almosteverypleadingfiled by thePlaintiffs. For example,whenthePlaintiffs

seekto add564 additionalallegationsthattheyclaimarematerialfactsthatdefeatFreid’sMotion,

Plaintiffs do notevenbotherto changetheirstockresponseso thatit at leasthastheappearanceof

applyingto Freid.



“14. As additional backgroundand material facts in support of their
Responseto theGehringDefendants’Motion,KeachandSagerestate...“ (Seepg.
11 ofPlaintiffs’ Responseto DefendantFreid’s Motion For SummaryJudgment.)

Thefact that thePlaintiffshadno intentionof focusingtheirResponseonFreid is bornout

by areviewofthe564 allegationslardedonto theirResponse.Not only do theseallegationsfail to

focus on the conductof Freid, not one of the allegationsmentionsJamesN. Freid by name.

Plaintiffs’ Responseis simply anotherexampleof Plaintiffs’ repeatedattemptsto bludgeonthe

Defendants,especiallyindividuals like Freid, with unfocusedrecitationsof everyallegationand

everyargumentmadein this lawsuit.

TheCourt also warnedcounselagainstusingpejorativelanguagein the briefs. As in the

bloatedFirst AmendedComplaint,Plaintiffs continueto includewordsand accusationsthathave

no place in legal documents. For example,Plaintiffs accuseFreid of “looting”. (Plaintiffs’

Response,p. 70) Plaintiffs also includereferencesmeantto portrayDefendantsin a poor light.

Accordingto Plaintiffs,apparentlyFreidisacorporatefat catbecausehewasofferedasailon aboat

and had his choice of New York Strip or Broiled Salmon. (Plaintiffs’ Response,p. 69)

Unfortunately,Plaintiffs’ briefsstill readlike theyarefodderforthepressandthepublic ratherthan

abrief for theCourt.

Plaintiffs’ utterlackofregardfor the Court’s Order is demonstratedin theirResponseat

pages52 through56. Plaintiffsapparentlywishto flog thedeadcarcassoftheargumentregarding

U.S. Trust’slackofauthority. Somehowtheymustbelievethatthe issueinvolving MagnaBank,

previouslydecidedby this Court, is somehowrelevantto JamesN. Freid’sMotion ForSummary

Judgment.
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ThePlaintiffshaveabusedtheirrightto petitiontheCourtfor reliefagainstJamesFreid. The

Responseto theMotionForSummaryJudgmentbyJamesN. Freid shouldbestrickenandjudgment

grantedfor Freid. At thevery least,theCourt shouldsanctionthePlaintiffs for theirpleading.

For the benefitof everyoneinvolved, this casemustmoveforward. Consequently,in the

eventtheCourtdoesnotgrantthereliefrequested,Freid files thefollowing Reply.

FREID’S REPLY TO STATEMENT OF
ADDITIONAL UNDISPUTED MATERIAL FACTS.

Plaintiffs seekto addasadditionalmaterialfacts 189 allegationsfrom thePlaintiffs’ First

Motion ForSummaryJudgmentAs To Liability AgainstDefendantsEllen E.Foster,asExecutrix

of the Estateof ThomasS. Foster, and Melvyn R. Regal. Plaintiffs seekto add another105

allegationsfrom theirSecondMotion For SummaryJudgmentAs To Liability AgainstU.S. Trust.

Plaintiffs also seekto addanadditional 270 allegationsfrom theirResponseto Lyle T. Dickes’

Motion ForSummaryJudgment.Finally, Plaintiffsadd93 additionalallegationsoffacttheyclaim

arerelevantto JamesN. Freid.

In keepingwith the Court’ admonishmentsduring thestatusconferenceof November25,

2002,andwhatcounselbelievesto be somecommonsenseaboutjudicial economy,Freidwill not

seekto divide these564 allegationsinto undisputedmaterial facts,material factsclaimedto be

disputed,and factsto be immaterialto theMotion. Freidwould askthat theCourt allow him to

incorporatetheresponsesby Ellen D. Foster,asExecutrix,andMelvyn R. Regal,U.S.Trust,and

Lyle T. Dickes.
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With respectto thealmost50pagesofadditionalfactsactuallyrecitedin theResponse,Freid

will responddirectly. However,generallythe“undisputedmaterialfacts” suppliedbyPlaintiffs are

acombinationoffact andargumentand will be answeredaccordingly.

UNDISPUTEDMATERIAL FACTS

15. Freid wasa SeniorVice Presidentof Merchandisingandwas therebya corporate

officer but deniesthat he held a significant position of managerialauthority to F&G or its

subsidiariesor businessgroups. Freidwasbasicallyworkingwith the Foster& Gallaghertrade

stylesofBreckandSpringHill. His titleswerebasicallychangeddependinguponwhattheywanted

to call him. (Freidat 10-12)

16. Freid admitsthathe appointedStuberashis attorney-in-factto sign thenecessary

agreements.Freidhasno knowledgeasto whetherStuberattendedeveryF&G BoardofDirector’s

meetingfrom 1994 throughSeptemberof 1996.

17. Freid did haveprior experiencewith ESOPtransactionsin thathe soldstockto the

ESOPin1988.

18. Freidwasprovidedwith informationconcerningthe1995 transaction.Freiddenies

thecharacterizationthat it wasa “wealth” of informationasPlaintiffs claim.

45. Freid admitstheallegationscontainedin paragraph45.

46. Freid admitstheallegationscontainedin paragraph46.

59. Freid admitstheallegationscontainedin paragraph59.
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60. Freidadmitstheallegationscontainedin paragraph60.

61. Freidadmitsthe allegationscontainedin paragraph61.

62. Freid admitsthe allegationscontainedin paragraph62.

FACTSCLAIMED TO BE IMMATERIAL TO FREID’S MOTION

26,27,28,29,30,31,32,33,34,35,36,37,38, 39,40,41,42,43,44,47,48,49,50, 51, 52,

53, 54, 55, 56, 57, 58, 63, 64, 65, 66, 67, 68, 69, 70, 71, 72, 73, 74, 75, 76, 77, 78, 79, 80, 81, 82,

83, 84, 85, 86, 87, 88, 89, 90, 91, 92, 93, 94, 95, 96, 97.

ARGUMENT

In anattemptto focusthis Replyon relevantmatters,Freidwill addressthefewallegations

containedin theResponsethat areactuallydirectedtowardshis knowledgeandhis conduct.

Freidwill notaddressissuesthat havebeenpreviouslydecidedby the Court, suchasthe

“lack of authority” argumentrelating to MagnaBank (seepages52 through56 of Plaintiffs’

Response)andtheallegedValuemetrics’conflicts(seepages31 through35ofPlaintiffs’ Response).

Theseargumentshaveno placein anybriefat thispoint,muchlessone directedto a Motion filed

by Freid,a ClaimNine Defendant.

Freid’sBackground

Plaintiffswishto declareasimmaterialall typesofinformationrelatingtoFreid’sknowledge

andhisbackground.Onthecontrary,thisinformationis particularlyrelevantto whatFreidallegedly

knewor shouldhaveknown.
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Plaintiffs find it immaterialthatFreidwasneveramemberof theFoster& GallagherBoard

andthat heneverattendedaBoardofDirector’smeeting. Thesamegoesfor Freid’scompletelack

oftraining in financeor accounting. (Plaintiffs’ Response,pg. 8)

Plaintiffs claimthatFreid’sknowledgeofthedebtundertakenin the1988ESOPtransaction

andthesuccessfulrepaymentofmostof that debtis irrelevant. (Plaintiffs’ Response,pg. 9) The

fact that Foster& Gallagherrevenueshad almost doubledfrom 1991 to 1995 is, accordingto

Plaintiffs, irrelevant. ThefactthatFreidknewthatthe$40million borrowedfor theESOPin 1988

hadbeenforthemostpartrepaidwasnotrelevantaccordingto Plaintiffs. The$70million proposed

ESOPin 1995ascomparedto the sizeof thecompanyin 1995apparentlyhasno bearingasfar as

the Plaintiffs areconcerned.(Plaintiffs’ Response,pg. 9)

In short, Plaintiffs expectthe Court to declareas immaterial any knowledgethat F&G

employeeshadaboutthefinancialsuccessesofthecompanythroughouttheyears.

Knowledgeof MBC

In his Motion, Freidsworethat after Januaryof 1993 anduntil the year 1998, he hadno

involvementwithMichiganBulb CompanyandwasnotawareoftheoperationsofMichiganBulb

Company.Plaintiffs neverstateanyfactswhichrebutthis swornstatement.Instead,Plaintiffsquote

from awork of fiction by Freid thatapparentlytheyprocuredfrom him prior to filing suitagainst

him. Any statementsby Freidweremadein aneffort to sell abookandnot thoroughlyresearched.

(Freidat 72, 73)

Eventheexcerptsin Plaintiffs’ Responsedo not supporttheirposition. Freidis obviously

distressedby the ethicsof sweepstakesmarketingbut doesnot questionthe fact that it was

successful.
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“Quickmoneyandquestionableethicsquickly displacethefounders’ethics
andvision. But thetacticsproduced$100million plus in addedsalesfrom ournew
‘sweeps’ businesssectorin a periodof five yearsandgives birth to newbusiness
segmentsandjointventures.”(Plaintiffs’ Response,pg.41,quotingFreid’sOutline)

TheCourt should be remindedalsothat Freidwrote thesepassagesafter boththeESOP

transactions. In addition,whenFreid talks aboutsweepstakesmarketing,he is not basingany

discussiononhis knowledgeof MichiganBulb Companysweepstakesbut thegeneralmethodof

selling. Freidadmittedthathefranklydidn’tknowanythingaboutsweepstakesmarketingandwhat

actuallygoeson. (Freid,p. 71, 72)

ThePlaintiffswishtheCourtwouldignorethemosttelling factaboutMichiganBulb. Freid

knew that the companyhad beenaroundfor 30 or 40 years. Peoplein the industry always

commentedaboutthequality of themerchandiseof MichiganBulb Companybackin the 1960s.

(Freid,p. 74) MBC wasnot ashorttermcompanyandalwayshadgoodsourcesofnewnamesto

sell to. (Freid,p. 74, 75)

Freid’sKnowledge of theTransaction

As with everyotherdefendantin Claim Nine, Plaintiffs genericallyrecite languageofthe

materialsgivento the sellingshareholders.However,Plaintiffs do not explainwhy thesematerials

wouldnot give theDefendantscomfortratherthanarousetheirsuspicions.

Freidwastold in writing thattheESOPtrusteeforthetransactionwouldbeanindependent

trustee,theU.S.TrustCompanyofCalifornia,N.A. Hewastold thatif majorfiduciarydutiesarise,

the ESOPtrusteemaybe requiredto overridecompanyinstructions,takeindependentaction or

petitionthecourtsforinstructions. Hewastold thattheESOPtrusteeactingin afiduciarycapacity
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asthecontrollingshareholdermustbeableto demonstrateits loyalty to theinterestsoftheESOP

beneficiaries,andexerciseappropriateprudenceanddiligence. (Plaintiffs’ Response,p. 15)

With respectto theofferingpriceofthestock,hewastold thatthepricewould bethesame

priceasthearms-lengthnegotiatedfinalpurchasepricepaidbytheESOPtothesellingshareholders.

Thereis no questionasto whatmaterialswerereceivedby Freidbeforethesalesofstock.

WhatthisCourtmustdecideis whetheraClaimNineDefendantsuchasFreidis obligatedto review

therecommendationsofprofessionalvaluationcompaniesandaprofessionaltrusteeandthenarrive

at a differentconclusion. Freidwould suggestto the Courtthathewasnot equippedortrainedto

bemoreastutethanU.S.Trust,Houlihan,Lokey or Valuemetrics.

Plaintiffs claim thatFreid is culpablein this matterbecausehe wasunawareof the due

diligence conductedby U.S. Trust or its agentsand did not take any stepsto investigatethe

circumstances.Plaintiffs seekto imply that becauseFreidwasnot contactedin theduediligence

process,he musthaveknown the processto havebeendeficient. (Plaintiffs’ Response,p. 76)

Plaintiffs supply no evidenceto the Court to suggestthat the failure to involve Freid in the due

diligenceprocesswasnecessaryto U.S. Trust’sevaluation.

Freid freelyadmitsthat hedid no investigationinto what duediligencewasperformedby

U.S. Trust. Plaintiffs askthis Court to find that a shareholderselling sharesin a $70 million

transaction,if notinformedastothebasisfor atrustee’saction,mustinquireaboutthoseactionsand

makeanassessmentasto theappropriatenessofthoseactions.Plaintiffshaveprovidednoauthority

to theCourtsto suggestthis absurdburdenmustbeshoulderedby aselling shareholder.
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The Stuber Issue

WhenPlaintiffscannotprovethataClaimNineDefendanthasanyknowledgeaboutacertain

proposition,theymaketheclaimthataparticularDefendantischargedwithknowledgebecauseFred

Stuberallegedlyhadthat knowledge.This is themethodby which Plaintiffs bloat theallegations

containedin theirResponsesto theClaimNine Defendants.Thebasisfor Plaintiffs’ claim is the

AppointmentofSeller’sRepresentativethatwassignedbyeachoneofthesellingshareholdersother

thanthecontrollingshareholders.ThatAppointmentsimplyallowedStuberto actforandonbehalf

ofaSellerwheneveranyconsentoractionis tobegivenorperformedbyoneormoreoftheSellers,

including, without limitation, the executionand delivery of any agreement,instrumentor other

documentto be executedand delivered. (See 11.1 of the December20, 1995 Stock Purchase

Agreement,quotedatpg. 27 of Plaintiffs’ Response.)

PlaintiffsdonotaddresstheverifiedstatementofFreidthatoncehesignedthisappointment,

he had no contactwith Stuberuntil after thetransactionwascompleted. (Seepara.26 of the

Affidavit ofJamesN. Freidattachedto his Motion For SummaryJudgment.)Freidsimplyhadno

informationfrom Stuber.

Valuation of the Stock

Therearereallytwo aspectsto theissueofstockvalue.First,Plaintiffs mustshowthatFreid

kneworshouldhaveknownthattheESOPtransactionwasunlawfulbecausehereceivedmorethan

adequatevaluefor his stock. UnlessFreidhadthis knowledge(assumingit wasin fact true that

morethanadequatevaluewaspaid),Plaintiffs’ ComplaintagainstFreidmustfail.
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As theSupremeCourtstatedinHarris Trust,atransfereemustbedemonstratedto havehad

actualorconstructiveknowledgeofthecircumstancesthatrenderedthetransactionunlawful.Harris

Trust& SavingsBankv. SalomonSmithBarney,Inc., 120 S.Ct.2180(2000).

Acquisition of stock by a plan is not unlawful under §406 of ERISA (29 USC

§ 1106(a)(1 )(A)) if theacquisitionis for adequateconsideration.§406simply doesnot apply.

“Sections1106and1107ofthisTitle shallnotapplytotheacquisitionorsale
byaplanofqualifyingemployer’ssecurities(asdefinedin Section1107(d)(5)ofthis
Title).

(1) if suchacquisition,saleor leaseis for adequateconsideration.
29 USC §1108(e).

Therefore,unlessFreid knew or should haveknown that he wasreceivingmore thanadequate

consideration,heis entitledto summaryjudgment.PlaintiffshaveproducednoevidencethatFreid

wassmarteror morewell informedthanU.S. Trust, Houlihan, Lokey,or Valuemetrics. There

simplyis no proofthattheClaimNineDefendants,suchasFreid,kneworshouldhaveknownthey

werereceivingmorethanadequatevalue.

Thesecondpointto thestockvaluationissueis thatthereis no evidencethattherewasmore

thanadequateconsiderationpaid.

Plaintiffs in theirResponsestill provideno opinionasto thefair marketvalueoftheshares

ofFoster& Gallagheratthetime oftheESOPtransactions.AlthoughPlaintiffs tell theCourtin the

ResponsethatthevalueofF&G was$10.85pershareon 12/20/95and$10.37pershareon6/30/97,

no suchopinionwasgivenby theirexpert,JamesR. Hitchner. As explainedin the U.S. Trust

submissionin responseto theCourt’sOrderofDecember26,2002,Hitchnertestifiedthathedid not
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statehisown opinionasto whatfair marketwasofFoster& Gallaghershares.In thedeposition

attachedto theU.S. Trust submission,Hitchnerwasaskedtheultimatequestion:

“Q: But my questionis: Haveyou statedyourown opinionof whatfair market
wasofFoster& Gallaghersharesatthat time?

A: No.

Q: Whatyouhavedone,asit goesdownthat sentence,is provideyouropinion
with respectto theWillamettevaluationreportdatedSeptember

4
th, correct?

A: Yes.

Q: You haven’tprovidedanexpertopinionwith regardto any othervaluation
reports?

A: Only astheyrelateto theWillametteinformationandreport.

Q: You’vecommentedonthemin statingyouropinions,explainingthebasisfor
youropinion,asto theWillamettereport;that’s is whatyou’re saying?

A: Correct.” (DepositionofJamesR. Hitchner,pg. 14, 15)

Hitchnerwastheonlyrebuttalexperthiredby Plaintiffs thatmentionedanyparticularstock

price.

As wasstatedin Freid’sResponseto the CourtOrderdatedDecember26, 2002, evenif

Hitchnergavesomeopinionthatwasadmissibleinevidence,it couldnotbeusedin Plaintiffs’ case

in chiefagainsttheseDefendants. Rebuttalwitnessesmay testify only for the sole purposeof

rebuttinga defendant’scontentionsin thecase. Bergv. Figel, 725F.Supp.406(1989).

CONCLUSION

This Courtshouldstrike theabusiveResponseofthe Plaintiffs and grantFreid summary

judgment.
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Evenif thisrelief is not granted,Freidis still entitledto summaryjudgment.Plaintiffs have

not producedany evidenceto showthat Freidknewor shouldhaveknownthat hewasreceiving

morethanadequateconsideration,therebymakingthetransactionunlawful. In addition,because

Plaintiffs havefailedto produceanycompetentevidenceofstockvalueotherthantheactualsales

price,thereis no proofthat morethanadequatecompensationwaspaidandthecaseagainstFreid

mustfail.

DEFENDANT REQUESTS ORAL ARGUMENT ON THIS MOTION.

JAMESN ID Defendant

By:_____

lie rey . Rock

JeffreyB. Rock,Esq.
HASSELBERG,ROCK,BELL & KUPPLER
Suite200 AssociatedBank Building
4600N. BrandywineDrive
Peoria,IL 61614
Telephone:(309)688-9400
Facsimile: (309)688-9430
C:\wpdocs\JBR\Freid\Reply to Responseto MSJwpd
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CERTIFICATE OF SERVICE

Theundersignedcertifiesthatonthe31stdayofJanuary,2003,Defendant,JamesN.
Freid,filedtheforegoingdocument,with theU.S.DistrictCourt,CentralDistrictofIllinois, Peoria
Division and servedsaiddocumentsuponthe attorneysfor all partiesof recordin this causeby
placingsamein theU.S.Mail, postageprepaid,atPeoria,Illinois, in envelopesaddressedasfollows:

DeanB. Rhoads,Esq.
StevenP. Oates,Esq.
SUTKOWSKI &RHOADS, LTD.
Suite560, 124 S.W. AdamsStreet
Peoria,IL 61602

RobertN. Eccles,Esq.
Ira H. Rafaelson,Esq.
O’MELVENY & MYERS, LLP
555 13t~’StreetNW
Suite500W
Washington,DC 20004

RichardJ. Pautler,Esq.
THOMPSONCOBURNLLP.
OneFirstarPlaza

34
th Floor

St. Louis, MO 63101

ThomasA. Bloom,SeniorInvestigator.
U.S.Departmentof Labor
Pension& WelfareBenefitsAdm.
Ft. Wright ExecutiveBuilding
1885Dixie Highway,Suite210
Ft. Wright, KY 41011-2664

PaulJ.Ondrasik,Jr.,Esq.
JamesC. Bailey,Esq.
STEPTOE& JOHNSON,LLP
1330ConnecticutAvenue,NW
Washington,DC 20036

JamesW. Springer,Esq.
CharlesG. Roth,Esq.
KAVANAGH, SCULLY, SUDOW,WHITE
& FREDERICK,P.C.
301 S.W.AdamsStreet,Suite700
Peoria,IL 61602

Michael T. Graham,Esq.
NancyG. Ross,Esq.
MCDERMOTT,WILL & EMERY
227 WestMonroeStreet
Chicago,IL 60606

TimothyL. Bertschy,Esq.
HEYL, ROYSTER,VOELKER&
ALLEN, P.C.
124 S.W.AdamsStreet
Suite600
Peoria,IL 61602

StephenD. Gay,Esq.
JeffreyA. Ryva, Esq.
GreggoryR. Walters,Esq.
HUSCH& EPPENBERGER,LLC
401 Main Street,Suite 1400
Peoria,IL 61602

Roy G.Davis,Esq.
David G. Lubben,Esq.
DAVIS & CAMPBELL L.L.C.
401 Main Street,Suite1600
Peoria,IL 61602-1241
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DeanR. Essig,Esq. Mark A. Casciari,Esq.
135 WashingtonSquare Sari M. Alamuddin,Esq.
Washington,IL 61571 IanH. Morrison,Esq.

SEYFARTH SHAW
55 E. MonroeStreet,Suite4200

Chicago,IL 60603

RobertM. Riffle, Esq. JohnJ. Weitman,Esq.
ELIAS,MEGINNES,RIFFLE & SEGHETTI, LAWSON & WEITZEN, LLP
P.C. 88 BlackFalconAvenue- Suite345
416 Main Street,Suite 1400 Boston,MA 02210
Peoria,IL 61602-1153 /

~/ffre~ B. Rock
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