
UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF ILLINOIS FILED
MAR — 5 2003

DEBRAKEACH and PATRICIASAGE, )
~EW~L Us~Th~CTOF~U~

Plaintiffs,

V. ) CaseNo. 01-1168

U.S. TRUST COMPANY, N.A., et at.,

Defendants.

ORDER

Now before the Court is a Second Motion for SummaryJudgment by Defendant

Ellen D. Foster, as Executrix of the Estate of Thomas S. Foster, Deceased (the

‘~Estate”).For the reasons set forth below, the Motion for Summary Judgment [#415]

is GRANTED.

FACTUAL BACKGROUND

The basic factual background has been sufficiently set forth in the prior orders

of thisCourt, andfamiliarity therewith is presumed. The present motion is brought

by Defendant Ellen Foster (“Mrs. Foster”) in her capacity as the former Executrix of the

Estateof her late husband,The matteris now fully briefed andreadyfor resoiution.

This Order follows.



DISCUSSION

Summaryjudgment should be grantedwhere “the pleadings, depositions,

answers to interrogatories and admissions on file, together with the affidavits, if any,

show there is no genuine issue as to any material fact and that the moving party is

entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(c). The moving party has

the responsibility of informing the Court of portions of the record or affidavits that

demonstrate the absence of a triable issue. Celotex Corn. v. Catrett, 477 U.S. 317,

322 (1986). The moving party may meet its burden of showing an absence of

disputed material facts by demonstrating “that there is an absence of evidence to

support the non-moving party’s case.” j~at 325. Any doubt as to the existence of

a genuine issue for trial is resolved against the moving party. Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 255 (1986); Cain v. Lane, 857 F.2d 1139, 1142 (
7

th Cir.

1988).

If the moving party meets its burden, the non-moving partythen has the burden

of presenting specific facts to show that there is a genuine issue of material fact.

Matsushita Elec. Indus. Co. v. Zenith Radio Corn., 475 U.S. 574, 586-87 (1986).

Federal Rule of Civil Procedure 56(e) requires the non-moving party to go beyond the

pleadings and produce evidence of a genuine issue for trial. Celotex, 477 U.S. at 324.

Nevertheless, this Court must “view the record and all inferences drawn from it in the

light most favorable to the [non-moving party].” Holland v. Jefferson Nat. Life Ins.

Co., 883 F.2d 1307, 1312 (
7

th Cir. 1989). Summary judgment will be denied where

a reasonable fact-finder could return a verdict for the non-moving party. Anderson v.
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Liberty Lobby, Inc., 477 U.S. 242, 248 (1986); Hedberg v. Indiana Bell Tel. Co., 47 F.3d

928, 931 (
7

th Cir. 1995).

Thomas Foster died testate on July 11, 1996, and his Estate was probated in

Peoria County Circuit Court with Mrs. Foster as the appointed Executrix. On October

1, 1998, the Probate Court entered an order discharging Mrs. Foster from her

appointment and closing the Estate. The Estate was reopened on September 16,

1999, “for the sole purpose of transferring the remaining estate property still standing

in the name of the decedent. . . .“ On March 1, 2001, Mrs. Foster filed a petition to

close the Estate, which was granted on April 19, 2001, and the Estate remains closed

today despite two attempts by Plaintiffs to have it reopened. Plaintiffs’ appeals of the

Probate Court’s decisions to the Illinois Appellate Court remain pending.

Plaintiffs argue that because this case was filed on April 6, 2001, and Mrs.

Foster was served with the Complaint on April 10, 2001, they should be allowed to

proceed against her in this case. They assert that during the April 19, 2001, hearing

on the petition to close the Estate, Mrs. Foster’s attorney perpetrated a fraud on the

court when he failed to disclose to the Probate Court that she had been served with

a summons and copy of the complaint in this case, However, what may or may not

have been presented, argued, or concealed in the state probate court is not properly

before this Court, as it is not the province of this Court to determine whether the

Estate was properly closed or should be reopened. That is solely a question for the

Illinois courts, and the Court declines any implicit request by Plaintiffs to intervene in

that process.
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What is properly before this Court is the question of whether Mrs. Foster is a

proper Defendant in this case in her capacity as the Executrix of the Estate. Plaintiffs

essentially ignore this question,arguinginsteadthat the issue of whether Thomas

Fosterbreacheda fiduciary duty owed to the F&G ESOP was never beforethe state

probatecourt. While this may be true, it does not mean that Mrs. Foster is a proper

partyto this case in her representative capacity.

Neither party hasbotheredto cite relevant legal authorityon this issue,leaving

theCourtto conduct its own research. UnderIllinois law:

A judgmententered againsta person not as a result of a
contract madeby him or her or a tort committed by him or
her but solely because he or she is the holder of title to
property asreceiver, trustee of a specifically identified trust,
representative as defined in Section 1-2.1 1 of the Probate
Act of 1975, or in any otherfiduciary capacity, shall be
enforced only against property held in the particular
representative capacity, but no judgment shall be enforced
against nor shall the judgment constitute a lien upon, other
property owned by such person, whether individually or in
some other designated identifiable representative capacity.

735 ILCS 5/12-103. This establishes that any judgment entered against Mrs. Foster

as the Executrix of the Estate would be unenforceable because she no longer holds

property in her representative capacity.

It is clear that in order for claims to be asserted against an estate, there must

be an open estate. It follows from this as a matter of common sense that once an

estate has been distributed and the executor/executrix has been discharged, he or she

is no longer subject to suit in his or her representative capacity because there is no

longer an open estate, and he or she no longer has control over any assets of the
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estate. See Hulburd v. Commissioner of Internal Revenue, 296 U.S. 300, 56 S.Ct.

197, 204 (1935) (noting that “an executor discharged after a full and fair accounting

is no longer to be vexed by the annoyance and expense of defending fruitless suits

with assets no longer available for reimbursement or indemnity. If suitors . . . wish

to go against the estate or against those who have shared in it, thy must either vacate

the decree upon a showing of assets accounted for, or procure upon a showing of

necessity the appointment of an administrator, or pass over the estate and its

representatives and pursue the legatees to the extent of benefits received.”) At that

point, the executor/executrix is “functus officio,” or without further authority or legal

competence because the duties of his or her commission have been fully performed.

(Black’s Law Dictionary, Seventh Edition.)

As Plaintiffs have produced no contraryauthority, the Court must conclude that

as the Estate of Thomas S. Foster is closed, and Mrs. Foster has been discharged

from her capacity as the Executrix of that Estate, she is now “functus officio” and can

no longer be sued in this capacity absent a reopening of the Estate that Plaintiffs have

tried unsuccessfully to accomplish on two occasions. Mrs. Foster no longer has legal

competence with respect to the Estate because her representative capacity no longer

exists. Thus, as the record now stands, Plaintiffs have attempted to sue a legally non-

existent party against whom no judgment could be enforced. Under these

circumstances, Mrs. Foster’s Motion for Summary Judgment will be granted without

prejudice to Plaintiffs’ moving to reinstate her in this representative capacity if they are

successful in their attempt to have the Estate reopened on appeal.
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That being said, theCourt notesthatthefactthat Mrs. Foster as theExecutrix

is notpresentlya properparty to thissuit does not meanthat Plaintiffs are foreclosed

from establishing a breach of fiduciary duty by Thomas Foster at trial, which could

then potentially serve as a predicate for a restitution claim against Mrs. Foster in

her capacity as a Co-Trustee of the Thomas S. FosterTrust and other parties in

interest. It simply means that Plaintiffs cannot obtain a judgment on a breachof

fiduciary duty theory to recover directly from an estate that no longer exists.

CONCLUSION

For thereasonsset forth above, the Second Motion for SummaryJudgment by

DefendantFoster,as the Executrix of theEstateof ThomasS. Foster, Deceased [#4151

is GRANTED without prejudice to Plaintiffs’ moving to reinstate her in this

representative capacity if they are successful in their attempt to have the Estate

reopened on appeal. Ellen Foster, as the Executrix of the Estate of Thomas S. Foster,

is hereby TERMINATED as a party to this litigation.

ENTERED this _____ day of March, 2003

United States District Judge
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