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UNITED STATESDISTRICT COURT
CENTRAL DISTRICT OF ILLINOIS

PEORIADIVISION

DEBRA K. KEACH and PATRICIA A. SAGE, )
)

Plaintiffs, )
vs. ) CASENO. 01-1168

)
U~S.TRUST COMPANY, NA., f/k/a U.S. TRUST )
COMPANY OF CALIFORNIA, NA., et al., )

)
Defendants. )

DEFENDANTS’ REPLY BRIEF IN SUPPORT OF THEIR MOTION TO AMEND
ANSWER

In their Reply Memorandumin Support of Their Motion for Summary Judgment,

Plaintiffs Attorneys did not contestthe numerousdiscoveryfacts and pleadingassertionsthat

raisea materialissueof fact concerningtheirclaims. Instead,Plaintiffs’ entireReplyBrief was

basedupon theirassertionthat alleged“judicial admissions”madein paragraph212 cannotbe

contradictedby discoveryor even by denialsset forth elsewherein the pleadings. Now, in

Responseto Defendants’Motion to Amend, Plaintiffs contrarilyarguethat they needreamsof

new discoveryin order to evaluatethe amendmentsthat Defendantscontendconform to the

evidence.

Plaintiffs’ inconsistentstanceis not an oversight. Plaintiffs explainthat the strategywas

put in place “as early asDecember2001.” The crux of Plaintiffs’ Responseto Defendants’

Motion to Amend is not that the proposedAmendmentby Defendantsfails to conform to the

evidence. It does. At the coreof Plaintiffs’ argumentis that having madethis early strategy,
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they can then ignore the next eight months of discovery. As set forth below, Plaintiffs’

argumentsare not groundedin factor law. Defendantsrequestthat theirMotion to Amendbe

granted.

I. PLAINTIFFS FALSELY ASSERTTHAT THEY RELIED ON DEFENDANTS’
SUPPOSEDADMISSIONSBY LIMITING THEIR DISCOVERY.

In their Reply in Support of Their Motion for SummaryJudgmentAgainst Fosterand

Regal,Plaintiffs’ Attorneys claimed that Defendants,in their Answer to paragraph212 of the

First AmendedComplaint, admitted to failing to adequatelydisclose sweepstakesissuesin

connectionwith the 1995 transaction,and that saidadmissionprecludesany factual disputeand

trumpsanyevidenceon thedisclosureissue. At page6-8 ofPlaintiffs’ Responseto Defendants’

Rule 15 Motion, Plaintiffs lawyersnow assertto this Court that they relied on that supposed

admissionin limiting their discovery. Thatclaim is untrue.

In the Plaintiffs’ deposition of DefendantMelvyn Regal, taken February 6, 2002,

Plaintiffs’ attorneysrepeatedlyaskedMr. Regalabout his involvement in disclosuresto U.S.

Trust Companyand its agents,Houlihan, Lokey and Sonnenschein,Nath & Rosenthal, in

connectionwith the 1995 transaction.On nineteenseparateoccasionsRegalwasaskedabouthis

participation in due diligence. Plaintiffs’ attorneysasked Mr. Regal what his role or

responsibilitieswere, whom hemet with in connectionwith thetransaction,andwhethercertain

documentsor certain facts.-were disclosedto any of the three partiesjust mentioned. For

example,Plaintiffs’ attorneysasked:

“Was it - - did you personallysuperviseproviding information in responseto due
diligence requests to Houlihan, Lokey or U.S. Trust, Sonnenscheinor
Valuemetrics?”Regaldepositionat 96.
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“Other thanmaybesomemeetingswith representativesof U.S. Trust, Houlihan,
Valuemetrics,or Sonnenschein,did you personallyprovideany documentsto any
ofthoseentitiesin connectionwith the 1995 transaction?”Regaldepositionat 97.
“Were you involved in due diligenceconductedby an attorneyfor Sonnenschein
in December,1995?” Regaldepositionat 97.

“Well, aswe sit heretoday to the bestof your recollection,can you identify for
meany specific stepsthat you took to assurethat financialprojectionsprovidedto
U.S. Trust, Houlihan, Lokey, or Valuemetricswere reasonableand accurate?”
Regaldepositionat lOS.

The Plaintiffs Attorneys obviously did not assumeanythingaboutdisclosure,and they

did not assumewhatMr. Regal’srole was. In additionto inquiringof Mr. Regalregardinghis

role in the disclosures,Plaintiffs’ attorneys questionedmany other deponents,including

DefendantsStuber,NorbutasandBartley, concerningwhatdisclosuresweremadeandwho made

them, andin sodoing, theyacquiredinformationregardingdisclosures.For example,Regaltold

Martin Sarafa of U.S. Trust Company that sweepstakeswere “key” to Michigan Bulb

Company’sbusiness. Sarafadepositionat 29-30. Exhibit 265 at 0004638. Numerousother

details of the disclosuresin connectionwith the 1995 transactionarecontainedin Defendant

FosterandRegal’sResponseto Plaintiffs’ First Motion for SummaryJudgmentasto Liability at

25-32.

Plaintiffs Attorneys assertthat they electednot to take the depositionof Ellen Foster

baseduponDefendants’supposedadmissionsin their Answer. Plaintiffs neglectto admit they

served extensivewritten -discovery on Ellen Foster, including Interrogatories,Requestsfor

Productionof Documents,and four sets of Requestsfor Admission of the Genuinenessof

Documents. From thosediscoveryresponses,it wasevident that Ellen Fosterhadno first hand
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knowledgeof any relevantand material factsin connectionwith the 1995 and 1997 transactions.

Plaintiffs do not offer any evidenceor argumentthat EllenFosterhassuchknowledge.

Plaintiffs Attorneys claim that they relied upon Defendants’admissionsin failing to

pursuethe issue of cartoonspresentedto the Board of Directors is even weaker. Plaintiffs’

Responseto Rule 15 Motion at 5. Thesecartoonsare not relevantto any issuein this case,and

theeffort that thePlaintiffs, andthereforeof necessityof theDefendants,havespenton this issue

is absurd. Thecartoonshavenothingto do with thevalueof F&G stockandnothingto do with

the issueof what disclosureswere madein connectionwith anysaleof that stock. In the very

first depositiontakenin this case,takenDecember19, 2001,Plaintiffs’ attorneysaskedAttorney

JosephSudowaboutthecartoon,which he includedin a legal report to the Board of Directors,

datedJuly 24, 1997. Plaintiffs’ attorneysaskedSudowwhy thecartoonwas included,to which

he replied, “Taking a crackat lawyers.” To the questionof whetherthe questionrelatedto

MichiganBulb Sweepstakes,hereplied“No.” Sudowdepositionat 73. If Plaintiffs did not like

or believetheseanswers,they could havefollowed up with inquiries from otherofficers and

directors,whom they did in fact depose,namely Robert Ostertag,Melvyn Regal, Robert

Pellegrino,Lyle Dickes,andJonElletson. Thattheychosenot to do soshouldnot bechargedto

theseDefendants.

The facts as developedduring discoverynot only belie Plaintiffs’ assertionthat they

relied upon supposedjudicial admissions;they establish that the amendmentssought by

Defendantsare necessarysothat thepleadingsconformto theevidence. Significantly,Plaintiffs

never deny, here or in their Reply Brief, that the amendmentsconform to the record that

developedover many months. It is well establishedthat motionsto amendto conform to the
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evidenceare routinely grantedat trial and after judgment. Wright, Miller & Kane, Federal

Practiceand Procedure:Civil 2d §1491 (1990). Where,ashere,Defendants’Motion to Amend

comeswell beforetrial, it shouldbe grantedasa matterof course.

II. THE REQUESTEDAMENDMENTS ARE NECESSARYTO PREVENTPLAINTIFFS
FROM DISTORTINGTHE RECORD.

The amendmentsrequestedby theseDefendantsto paragraphs119, 121, and 212 are

necessaryto preventthe deceptiveuseof theseAnswers,asexemplifiedby Plaintiffs Attorneys

in their Reply Brief, wherethey take discreetanswersout of context and preventan accurate

pictureof Defendants’denialof wrongdoing. In misconstruingthe answerto paragraph212 as

an admissionof liability, Plaintiffs werefully awarethat elsewherein their Answer,for example

paragraphs4, 11, 14, 231, 237, 256, 257, 259, 271, and272, FosterandRegalrepeatedlydenied

liability. Likewise with regardto the issueof cartoons,Plaintiffs misrepresentthe inclusionof

cartoonsaboutlawyersasan admissionthat theBoardof Directorsmadejokes abouthavingto

follow thelaw. Theproposedamendmentsarenecessaryto preventthePlaintiffs Attorneysfrom

furthermisrepresentingDefendants’answersandtaking themout ofcontext.

In Plaintiffs’ Responseto Motion to Amend at3-4,Plaintiffs maketheabsurdsuggestion

that theythoughtthat theseDefendantswererestingtheirdefensesolelyon theclaim thatRegal

and Fosterwerenot fiduciaries. Regaland Fosterhave,of course,assertedthat they were not

fiduciaries,but they have—also assertedin their pleadingsand elsewherethat to the extentthat

they were fiduciariestheydid not breachtheirduty, that Plaintiffs did not sufferanyharm from

any supposedbreachof fiduciary duty by anyone,andthat thetransactionsat issuewere for no
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more thanadequateconsideration. Thereis nothing remotelyinconsistentabout defendingon

numerousandloralternativegroundsandthis is preciselywhatdefendantsherehavedone.

Likewise theproposed“GeneralAnswer” wasmadenecessaryby the Plaintiffs’ proven

propensityto distort Defendants’ individual answers. Contrary to Plaintiffs’ assertions,the

GeneralAnswerdoesnot maketherestofDefendants’Answer“very difficult to understand.”It

merelyprecludesthePlaintiffs from distortingthatAnswer.

III. PLAiNTIFFS WILL NOT BE PREJUDICEDBY THE AMENDMENTS.

Theproposedamendmentswill bring no unfair surpriseto the Plaintiffs, sincethey are

basedupon facts and conclusionsabundantlydocumentedduring discoverythat Defendantsset

out in theirResponseto Plaintiffs’ Motion for SummaryJudgment. Plaintiffs did not claim any

surpriseat the facts assertedby Defendantsas indeedthey could not, sincetheyparticipatedin

thediscoverythat producedthefactsthat Defendantsrely upon, andtheyshouldnot beheardto

claim surprisenow. Thecaselaw is clearthat amendmentsshouldbe freelygrantedaslong as

theydo not unfairly surpriseorprejudicethedefendant.”Umarv. Johnson,173 F.R.D.494, 503

(N.D. Ill. 1997).

Plaintiffs’ only claim of prejudiceis that the proposedamendmentswould disrupttheir

discoverystrategyasit was set in December2001. This is not the type of surpriseorprejudice

recognizedby the Courts. If Plaintiffs’ strategyturns out to be a mistake,or harmful to the

Plaintiffs’ case,theresponsibilityfor that circumstancelieswith Plaintiffs’ attorneys.This is not

the strategyof aparty dealingfairly with thefacts of acaseandtrying to showwhy no genuine

disputeasto the facts exists. It is the strategyof a partyseekingto gain a technicaladvantage,

contraryto the well-establishedprincipal that a decisionshouldbebasedupon themerits. Ia~~
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Prescott,805 F.2d 719, 725 (7th Cir. l986)(intentof Rule 15(b) is to provide the maximum

opportunityfor eachclaim to be decidedon its merits ratherthanon proceduralniceties).

In contrast,Defendantswill suffer substantialprejudice if the amendmentsare not

permitted. Although Defendantswill be ableto assertall of the facts andpositionsset forth in

their requestedamendmentsat the trial of this action evenif this Motion is denied,it will be

distractingandprejudicial to Defendantsif Plaintiffs continueto bellow aboutsupposed“judicial

admissions.” Until viewing Plaintiffs’ ReplyBrief, Defendantscould not haveanticipatedor

predictedPlaintiffs’ contortedreadingof Defendants’Answer. Plaintiffs’ Attorneys’ conduct

through discoverycould infer only the opposite. Accordingly, it is necessaryto permit the

requestedamendmentsto foster the goal that eachclaim be decidedon the merits. Fomanv.

Davis, 371 U.S. 178, 182 (1962)(parties“ought to be afforded an opportunity to test ~their~

claimon themerits”).

IV. DEFENDANTS’ MOTION TO ASSERTAFFIRMATIVE DEFENSESSHOULD BE
GRANTED.

Defendantsseek leave to add seven Affirmative Defenses. Although half of the

Affirmative Defensescould fairly be said to be included within Defendants’overall denial of

liability and assertionthat Plaintiffs cannotprove the essentialelementsof their claim (i.e.

DefensesFirst, Fourth,and Sixth), it will behelpful to theCourtandpartiesto specifically assert

thesedefenses. Of coursethe First, Second,Fourth and Sixth affirmative defenses,which

Plaintiffs readily admit were alreadyassertedby US Trust as their affirmative defenses,have

beenactively litigatedthroughoutdiscoveryandwill not impactin any mannertheprogressionto

a trial on themeritsofthis case. Moreover,duringdiscovery,asthefacts developed,thevalidity
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oftheseAffirmative Defenseshasbecomeincreasinglyapparent,making it necessaryto conform

thepleadingsto theevidence.

The Second Affirmative Defense asserts that Plaintiffs’ claims in the Amended

Complaint are barredby the statute of limitations. This defense,of course, includesMrs.

Foster’sprobateclaim. UnaccountablyPlaintiffs Attorneys arguedin their Reply Brief that

Defendants“waived” this defensebecausetheydid not includeit in theiranswerandbecausethe

time for amendmentsunderthe SchedulingOrderhaspassed.Plaintiffs arewrong. Defendants

first madethis claim in theirMotion to Dismiss,havebeenhandlingthis matterin probatesince

the outsetof this litigation (at this court’s suggestionto thePlaintiffs’ Attorneys), andtherefore

havenot waivedthe statuteof limitations defense.’ Justicerequiresthat this Court permit it to

Amendits Answerto assertthis critical defense.

The SeventhCircuit Court of Appealshasmadeit abundantlyclear that defendantsare

permittedto amendtheiranswerto assertthe statuteof limitations defensewhen“plaintiff had

adequatenotice that a statute of limitations defensewas available, and had an adequate

opportunity to respondto it despite the defendantTstardy assertion.” Jacksonv. Rockford

Housing Authority, 213 F.3d 389 (7th Cir. 2000)(citing cases). The general rule that

“amendmentis allowedabsentunduesurpriseor prejudiceto theplaintiff is widely adheredto by

our sistercourtsof appeals.” j~. Thus, in Jackson,the defendantwaspermittedto amendits

complaintand assertthe statuteof limitations defenseafter first bringing it up in a motion for

summaryjudgment.

Seetranscriptof hearingon November8, 2001, page53.
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In the caseat Bar, the statuteof limitations defensewas raisedin a Motion to Dismiss

before DefendantsansweredPlaintiffs’ AmendedComplaint. The entire issue hasbeen the

subjectof discoveryrequestsandstatecourt litigation by both parties. Plaintiffs’ own discovery

requestsand depositionssought and developeddetailedinformation concerningthis important

defense,As statedabove,the statuteof limitations asit relatesto Mrs. Fosterhasbeenactively

litigated by Plaintiffs in the probatecourt, at this court’s instruction. There is no questionthat

Plaintiffs “had an adequateopportunity to respond.” Thereis no unduesurpriseor prejudiceto

Plaintiffs and pursuant to the clear directives of the Seventh Circuit Court of Appeals,

Defendantsmustbe permittedto amendtheirAnswerto assertthis affirmativedefense.

The Fifth Affirmative Defenseallegesthat transactionsallegedin the Complaint satisfy

the exemptionrequirementsof ERISA Section408(e) and, therefore, did not violate ERISA.

This Court recentlygranted,almostasa matterofcourse,amotion to assertaffirmativedefenses

basedupon statutoryexemptionsfrom theFair LaborStandardsAct. Barronv. LeeEnterprises,

Inc., 183 F.Supp.2d1077(C.D.Ill. 2002). Thesameresultis appropriatehere.

Defendants’proposedseventhAffirmative Defense, lack of standing, is basedon the

likely claims of F&G and its lendersto the proceedsof the presentsuit.2 TheseDefendants’

attorneysraisedthis issuein their depositionsof both Plaintiffs. Keachdepositionat 337-339.

Sagedepositionat 209-210. Plaintiffs assertthat grantingleaveto file this Affirmative Defense

would requirethemto deposethelenders,pursuethediscoveryrequestsin theF&G bankruptcy,

and otherwiseexpendgreateffort and time in new discovery. But the creditors’ loans to F&G,

2 Paragraph1 of theAmendedComplaintallegesthedebt to othersby boththe ESOPandF&G andthebankruptcy

of F&G.
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and F&G’s loans to its ESOP, are abundantlydocumentedin this case and the bankruptcy

proceedingsfor anyonewho caresto check. Whether thesewell documentedcircumstances

constitutelackof standingon thepartof thesePlaintiffs is a legal issuethat will not requireany

furtherdiscovery.

Finally, with respectto the above and also to the Third (waiver and laches) and

Affirmative Defense,the reasoningof theFederalDistrict Court of Illinois in Hall v. Operative

Plasterers’and CementMasons InternationalAssociationLocal Union 143, 188 F. Supp. 2d

1013 (S.D. Ill. 2001), is compelling. Hall arguedthat the Union had waived the defenseof

exhaustionof administrativeremedies. The FederalDistrict Court said that although it was

possibleto waive adefense,“a defendant’sfailure to raisethedefensein his initial answeror in a

motion to dismiss is not necessarily fatal to the defense. Under liberal federal pleading

amendmentstandards,a court may allow a defendantto amendits answerto add with the

requisitespecificitythe failure to exhaustaffirmative defenseand therebyto properlybring the

defensebeforethe court.” Id. at 1018. TheCourtheld that theUnionhadnot waived the failure

to exhaustaffirmative defenseby failing to pleadit in its initial answeror in amotion to dismiss.

“It raisedthe issueprior to trial andmaystill properlyput thequestionin issueby amendingits

answer.” Id. at 1018.

The following factors were importantto the Hall Court: (1) the affirmative defense

would not causeanyunduedelay; (2) it would not prejudiceanyparty; (3) therewas no need

for additionaldiscoveryon the issue; (4) no evidenceofany bad faith or dilatory motiveon the

partof theUnion in waiting until thesummaryjudgmentstageto raisethe issue; (5) no delayin

trial date ; (6) no historyofa failure to curepleadingsby prior amendments.
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All of thosefactorsarepresenthere,andevenmore,sincePlaintiffs havebeenawareof

Defendants’ claims since their Motion to Dismiss. Moreover, only the Third Affirmative

Defense(lachesand waiver) comeswithin the ambit of FederalRule of Civil Procedure8(a),

requiringthat certainaffirmative defensesbesetforth specifically. Accordingly,Defendantwill

be permitted to assertall of these affirmative defensesexcept for waiver and lachesif the

Amendmentis denied. However, that is not a reasonfor denyingthe amendment.Plaintiffs’

Responsedoesnot arguethat theywill be prejudicedin any wayby the inclusion of thesetwo

specific affirmative defenses. As a result, Justice requires that the proposedAffirmative

Defensesbe permitted.

V. THEREIS NO NEEDFOR FURTHERDISCOVERY.

Contraryto thePlaintiffs’ assertions,thereis no needfor furtherdiscoveryorfor delayof

the trial. Plaintiffs presentto this court a list of the horrorsthat will ensueif the Motion to

Amendis granted.More specifically,Plaintiffs’ claim that theentirediscoveryprocesswill have

to be reopened.This is acompletelyunjustified demand,sinceeveryissuethat theDefendants

assertin theirproposedAmendedAnswerand Affirmative Defenseshasbeenheavily litigated

orconcernsfactspeculiarlywithin theknowledgeofplaintiffs (i.e. lachesandwaiver). Because

Plaintiffs do not disputethat the amendments,as well asthe proposedAffirmative Defenses,

conform to the evidence,Plaintiffs do not havea legitimate claim that additional discoveryis

needed.

If Plaintiffs choseto pursuecertain issuesmore than others,they have simply madea

choiceof strategythat all litigantsmust make. If that strategywas mistaken,the responsibility

lieswith thePlaintiffs’ attorneys.Moreover,Plaintiffs shouldnot be heardto complainthattheir
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failed strategywill resultin additionalcostandexpenseto themin reviewingthe“sixty shelf-feet

of documents”andthe“extensivefilings in theF & Gbankruptcy.”Plaintiffs havecauseduntold

legal hoursto be spenton theirMotion for SummaryJudgment,which hasno chanceof success,

basednot only on their needto rely on contortionsof theadmissionsbut also on the fact that no

prior ESOPplaintiffs have everbeengrantedsuch a motion. No law or logic protectslitigants

that put on blindersto servetheirown needs, Plaintiffs requestfor additionaldiscoveryshould

be rejectedby this Court.

CONCLUSION

Defendants’requestedamendmentsdo not merit additionaldiscovery,will not prejudice

Plaintiffs andwill not delayanyscheduleof this Court. Moreover,Defendantshavegoodcause

and have acted with due diligence in seeking this relief. Substantialinjustice will result if

Defendantsarenot permittedto amendtheiranswerand asserttheseaffirmative defenses.It is

importantthat theclaims in this casebe tried on themerits and, accordingly,Defendantsrequest

that theirMotion be granted.

ELLEN D. FOSTER,asExecutrixof the Estateof
Thomas S. Foster, Deceasedand MELVYN R.
REGAL, STEPHENP. BARTLEY, MICHAEL F.
NORBUTAS, FREDERICK J. STUBER, and
ASHLEY ANNE FOSTER, Defendantsby their
attorneys, KAVANAGH, SCULLY, SUDOW,
WHITE & FREDERICK,P.C.

C~tiJe4c;, ~b~(z~
CharlesG. Roth,ARDC 02399113,
JamesW. Springer,ARDC 06192903,and
JosephZ. Sudow,ARDC 2764989
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